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NOHATTA NEPEMILLEHHA NPALUIBHUKA
TA BINJUB NPOABY CBOBOAU BOJI
CTOPIH TPYOOBOIO O OIroOBOPY

HA ETAII UOro YKNNAOEHHSA

HA KBANI®IKAUIO PI3BHOBUAIB
NMPABOBOI KOHCTPYKLIT 3MIH
TPYOQOBOI'O AOIOBOPY

Ya. Fatieiev

THE CONCEPT OF EMPLOYEE MOVEMENT
AND THE EFFECT OF THE EXPRESSION
OF THE FREE WILL OF THE PARTIES TO
THE EMPLOYMENT CONTRACT AT THE
STAGE OF ITS CONCLUSION ON THE
QUALIFICATION OF THE VARIOUS TYPES
OF LEGAL CONSTRUCTION OF
AMENDMENTS TO THE EMPLOYMENT
CONTRACT

AHoTanisg. MeToro i€ CTaTTi € PO3MIA] TaKOro pi3HOBHY IMPAaBOBOi KOHCTPYKIIi 3MiH
TPYAOBOTO JIOTOBOPY SK «IIEpeMIllleHHS MpalliBHUKa» 331 BU3HAUEHHS IbOTO MOHATTS Ta
BCTaHOBJIGHHS BIUIMBY MpOsiIBY CBOOOJM BOJI CTOPIH TpPYAOBOIO JOrOBOpPY Ha eTami Horo
YVKJIAJeHHsI Ha KBalipikaiiro pPi3HOBU/IB MPaBOBOI KOHCTPYKIIT 3MiH TPYAOBOTO JOTOBOPY.
OOrpyHTOBaHO, IO BMITYYEHHS MOXKJIMBOTO BapiaHTY MEPEMIIICHHS, 10 3apa3 MICTHTHCS B CT. 32
K3nll Ykpainn — «3MiHa CTPYKTYPHOTO MIIPO3ALTY» HE € JOIUIHBHUM, OCKUIBKH TepeMINIEeHHS
MpalliBHUKA OXOILIIOE JIMIIE Ti BapiaHTH 3MiH, sIK1 HE BUXOJATh 32 MEX1 YMOB TPYA0BOT'O JOTOBOPY
Ta ICTOTHUX YMOB Hpaui. BcraHoBieHo, o cBo0osa BOJdl CTOPiH TPYAOBOIO JOrOBOPY Ha eTami
Horo ykiaJaeHHs BIUIMBAa€E Ha KBali(ikallilo pi3HOBHJIB MPaBOBOI KOHCTPYKIIi 3MiH TPYJOBOIO
JIOTOBOPY ¥ HACHIAKM MOXYTh OYTH 3aJIeKHO BiJl 3MICTy TPYJOBOTO JOrOBOpY abo0 y BHIJISII
nepeMilieHHs ab0 y BUTIIAL epeBeieHHs. BiACyTHICTh MPUITKUCY MPO HAJaHHs 3rOAM MpalliBHUKA
IpU TEepeMillleHHl Ha iHIle poOode Miclle HE 3HWXKYE 3arajlbHUH piBeHb HOro rapaHTiid, a €
JIOTIYHUM MEXaHI3MOM Yy JIaHLI031 peani3alii mpaBa Ha Mpalffo, ajpke 3a 3arajbHUM IPaBHIOM
KOHKpETHE poOodYe Miclie He € TAaKUM 1ICTOTHUM MOKa3HUKOM, 1110 BIUIMBA€E HAa BUKOHAHHS poOOTH,
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BiJl TOTO BiH 1 HE BITHOCUTHCS IO 00OB’I3KOBUX YMOB TPYIOBOTO JIOTOBOPY, @ TOMY i HEe mOTpedye
3T/ JPYTOl CTOPOHU TPYIOBUX BiHOCHH.

Knrowuosi cnoea: cBoboma BOJi CTOPIH TPYAOBOTO JIOTOBOPY, TPYAOBHH JIOTOBip, TPYAOBI
MIPaBOBITHOCUHH, 3MiHA TPYAOBOTO JIOTOBOPY, CTAOUIbHICTh TPYAOBHX IPABOBIIHOCHH, MTPAIliBHHUK,
poboToMaBeIlh, MPABO Ha MPAIl0, OPUIUYHI TApaHTIi, IEPEMIIICHHS, IEPEBEACHHS 3MiHa 1CTOTHUX
YMOB TIparti

Annotation. The purpose of this article is to consider such a type of legal construction of
changes to an employment contract as "employee transfer” in order to define this concept and
establish the influence of the manifestation of the free will of the parties to an employment contract
at the stage of its conclusion on the qualification of types of legal construction of changes to an
employment contract. The prescriptions of the legislator in Article 32 of the Labor Code of Ukraine
regarding the characteristics of transfer, upon detailed examination, point to the limits of the
freedom of will of the parties to the employment contract, because it is the qualifying features that
serve to distinguish transfer from transfer and are the benchmarks that determine these limits. The
following definition of "relocation of an employee" is proposed in the future fundamental legal act
that will regulate labor relations: "relocation is a change in the workplace of an employee at an
enterprise, institution, organization, a change in a structural unit in the same area, assignment of
work to another mechanisms or equipment within the scope of the specialty, qualification or
position specified in the employment contract™. It is substantiated that the exclusion of the possible
option of relocation, which is currently contained in Article 32 of the Labor Code of Ukraine -
"change of structural unit" is not appropriate, since the relocation of an employee covers only those
options for changes that do not go beyond the terms of the employment contract and essential
working conditions. Therefore, if the employment contract stipulates that the employee will
perform work at facilities located in different settlements, then the performance of this work in
different areas does not go beyond the definition of the established concept of displacement. The
freedom of will of the parties to the employment contract at the stage of its conclusion affects the
qualification of various types of legal construction of changes to the employment contract, and the
consequences may be, depending on the content of the employment contract, either in the form of
relocation or in the form of transfer. The absence of a prescription for the employee’s consent when
moving to another workplace does not reduce the overall level of his guarantees, but is a logical
mechanism in the chain of realization of the right to work, because as a general rule, a specific
workplace is not such a significant indicator that affects the performance of work, from moreover,
it does not belong to the mandatory conditions of the employment contract, and therefore does not
require the consent of the other party to the employment relationship.

Keywords: freedom of will of the parties to the employment contract, employment contract,
employment relationship, change of employment contract, stability of employment relationship,
employee, employer, right to work, legal guarantees, relocation, transfer, change of essential
working conditions

Ilocmanoseka npobaemu. Ha erami pedopMyBaHHSI TPYJIOBOTO 3aKOHOJIABCTRBA,
110 MEPMAHEHTHO TPUBAE BiA 3400yTTS YKpaiHOW HE3AJIEAKHOCTI M MPOJAOBKYETHCA
W 3apa3, Oynbp-sKi TUTAHHS, TMOB’s3aHI 3 JOCHIHPKCHHSM MPABOBUX KOHCTPYKIIIN
peryyitoBaHHs TPYJOBHX BIJHOCHH MalOThb HEAOMSIKy aKTyallbHICTb, aJKe iXHS
XapaKTEPUCTHKA € BAXJIMBOIO JUIsl YTBOPEHHS IPABOBUX MEXaHI3MiB, IO BBIMAYTh y
HOBUM 3acaJHUYMl HOPMATHBHUM akKT, LI0 CTaHe O0a30BUM Y perjamMeHTalli
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TPYJOBUX BIJTHOCHMH. 30KpeMa II€ CTOCYEThCS W TaKOi MPAaBOBOI KOHCTPYKII SIK
«TEPEMIIICHHS MPALliBHUKA.

Ananiz ocmannix oocniodcens. [lutanHs nepeMilieHHs TPalliBHUKIB PO3TIISI-
JaIUCh Yy TpalsiX HAayKOBIIB, ajleé HE MOKHA CKa3aTH, II0 ChOTOJHI TYT MOKHA
noctaBuTh kpanky. Tak, [O.B. backakoBa pgocniguna NHUTaHHS TEPEMIIEHHS
JIep>KaBHUX CIIY>KOOBIIIB B1JI 3arajbHOTO MPABOBOTO PETYJIOBAHHS 10 0COOIUBOCTEH
moao 1iei kareropii mpariBHukiB [1], FO. B. KepusikeBuu posrisiHyna mpaBOBY
npupony nepemimenus [2], K. 0. MenbHuk mnpoaHanizyBaB KOHIIETITyaJlbHE
MUTaHHS CTa0lILHOCTI Ta 3MIHIOBAHOCTI TPYIOBUX BIAHOCHH y KOHTEKCTI 3MIHU
ymoB TpyaoBoro norosopy [3], O. O. Koanenko pociiguia mnpodieMu cBoOOaU
BOJII CTOPIH TPYIOBOTO JOTOBOPY, 30KpeMa Ha eTarl BCIX PI3HOBHUIB 3MiHH YMOB
TpyaoBoro aorosopy [4], [5], [6]. I1. . [Tununenko po3risgaB npoodieMu, MoB’ si3aH1
13 TMepeMIlIeHHsIM TpalliBHUKa B pO3pi3l BIUIMBY OCOOJMBOCTEH MPaBOBOTO
pEryJIIOBaHHS Ha pIBeHb TPYJAoBUX rapaunTtiii [7], B. B. Pen, O. O. Haropna po3rusia-
HYJId PO3MEXYBaHHS 3MIH YMOB TPYAOBOIO JOTOBOpY [8]. Aje, HE 3BaKal4u Ha
I'PYHTOBHICTb ITUX POOIT, yC€ K € MUTAaHHS 1100 BU3HAYEHHS MEPEMIILICHHS, SIKI TaK
1 3JIMIIAIOTHCS HEBUPIIIEHUMH. binbliie Toro, Takuii HapL>KHUM KaMiHb y peasizarii
IpaB JIIOJMHU K CBOOOJA 11 BOII IPH JOCIIKEHHI 3J]aTeH HaJaTH HOBI BUCHOBKH,
1110 30arayyroTh HayKy TPYJIOBOTO IpaBa, 100 MUTAHHS MePEMIIIEHHS MpalliBHUKA.

Dopmynosanns memu cmammi (nocmanoska 3a80anHs). MeTorwo 1iel cTaTTi
€ aHaJll3 TaKoro pI3HOBHAY NPABOBOi KOHCTPYKUII 3MIH TPYAOBOIO JOTOBOPY
K «TEpPEMIIICHHS TpaIliBHUKA» 3/ BU3HAYCHHSA IIHOTO TOHSTTS Ta BCTAaHOB-
JIEHHSI BIUIMBY MPOSIBY CBOOOJM BOJII CTOPIH TPYAOBOTO JOTOBOPY Ha €Tami HWOro
VKJIaJeHHs Ha KBami(ikaiiro pi3HOBHIIIB MPaBOBOI KOHCTPYKIli 3MiH TPYAOBOTO
JOTOBODY.

Buknao ocnosnoco mamepiany. «B ocHOBI peaiizaiii CTOpOHaMH TPYAOBOTO
JOTOBOPY CBOIX MpaB JIEXKUTH iX CBOOOAA BOII, KA i BeJle 10 YTBOPEHHS IOPUINY-
HOTO (paKTy — TPYAOBOTO JOTOBOPY, IO CIPHUUMHSIE BUHUKHEHHS TPYIOBHX IMPABO-
BiHOCUHY [6, c. 102]. «OnHUM 13 KIIFOUOBHUX MPHUHITUIIIB TPYIOBUX TIPABOBITHOCHH €
iXHsI CTaOUIBHICTh Ta BU3HAYEHICTh TPYAOBUX MpaB 1 000B’A3KIB Cy0’€KTIB, a caMe:
mpairiBHuka 1 podoromasisg. Kpim Toro, TpynoBi NpaBOBIAHOCHHW JWMHAMIUHI M
MOKYThb 3MIHIOBATHCS MiJ BIUIMBOM IOPUAWYHUX (DaKTiB, mependadyeHuX UYUHHUM
3aKoHOaBCTBOM» [8, ¢. 180].

Cr. 32 K3nll Ykpainu xapaktepusye nepeMillieHHs NpalliBHUKA, 3a3HAYAI0UH:
«HE BBAYKAETHCS MEPEBEJCHHSM Ha 1HIIY poOOTYy M He moTpelye 3roau MmpailiBHUKa
nepeMilieHHsl oro Ha TOMY K HIANPUEMCTBI, B YCTaHOBI, OpraHi3amii Ha iHIIE
pobode Miciie, B 1HIIMN CTPYKTYpHUN TIAPO3AUT Y Till K€ MICIIEBOCTI, JOPYUCHHS
poOOTH Ha THIIIOMY MeXaHi3M1 a00 00JIaIHaHH] B MeXKaX CIeliadbHOCTI, KBaTidikaiii
9y mocaau, OOyMOBIIEHOI TpPyIOBMM AoroBopoM. PobGoTomaBens He Mae mpaBa
nepeMiliaT mpaiiBHIKa Ha poOOTY, MPOTUITOKAa3aHy HOMY 3a CTAHOM 370POB’s» [9].
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O. O. KoBanenko 3a3Havae, i1 3 ii BHUCIOBIIOBaHHSM, BOYEBHIL, BapTO
MOTOAUTHCH, 110 «13 TAKOTO MPUITUCY CKIIAJAE€THCSA BPAXKEHHS, 10 3aKOHOJAABCTBOM
MEX1 CBOOOJM BOJII POOOTONABI TPH 3IMCHEHHI MEPEMIIICHHS MpalliBHUKA HE
BCTAHOBIIIOIOTHCSL — AK€ Majo TOro, L0 MOPSIOK MPOBEACHHS MEPEMILIEHHS HE
pPETJIaMEHTYEThCS, TaK IMe ¥ CBOOOMAa BOJII TpAIIBHUKA TPH ILOMY CEPHO3HO
noreprnae, 00 HOro 3roay Ha mepeMilieHHs He moTpiOHo. OgHak e He Tak. | mpu
JCTAIbHOMY aHali31 IEPEeMIIICHHS 1€ Bpa)XCHHS CIpPOCTOBYEThes» [4, c. 314], [5,
c. 252]. Ilpunucu 3akoHojaBuga B cT.32 K3nll VYkpainu momo xapakTepUCTHKH
NEePEeMIIEHHS TIPH IeTATbHOMY O3HAMOMIICHHI JIIHCHO BIAKPUBAIOTH 3aBiCY MEPIIOTO
TOTJISy ¥ 3a3HA4Yal0Th MEXi CBOOOIM BOJII CTOPIH TPYAOBOTO JOTOBOPY, alKEe caMe
KBaJTi(DiKyrOUi O3HAKH, IO CAYTYIOTh BIIMEXYBaHHSM MEPEBEIACHHS BiJl MEPEMIIIICH-
HS 1 € TUMH OpIEHTHpAMH, 1110 BU3HAYAIOTH Il MEXi. 30Kpema, MOBa ijie Tpo BCl,
HECYTT€EB1 3 TOTJISAY BUKOHAHHS POOOTH, MOMEHTH, SIKI 3HAXOMSTHCS 3a MEXaMU
KJFOYOBOTO BM3HAYCHHS IpaBa Ha MpaI0 W HE BIUIMBAIOTh ICTOTHUM YHHOM Ha
peanizalilo OCTaHHbOro. MoBa ie mpo 3MiHy poOOdYOro Micusg B MeXax HiAIpH-
€MCTBA, YCTAaHOBU Oprasizailii, 3MiHy CTPYKTYpPHOTO MIiAPO3JIIYy B MEXax TI€l X
MICILIEBOCTI, JOPYYEHHS pOOOTH HA IHIIOMY MexaHi3mi abo oOmanHaHHi. [Ipudyomy
BCI Il JIOIMYCTUMI 3MIiHU B MEXKaxX CIeHialbHOCTI, KBamdikaIii 4d mocajau, 00yMoB-
JIEHO1 TPYAOBUM JIOTOBOpPOM. TOOTO Bce, IO 3HAMILIO BIAOOPaKEHHSI B TPYAOBOMY
JIOTOBOP1 — BOHO € ICTOTHUM — y BHUIAJKaX, KOJM 1€ BU3HAYUB 3aKOH 00’ €KTHUBHO
JUIsl BCiX — OO II€ BH3HAYMB 3aKOHOJABEllb K OOOB’SI3KOBHUX YMOB TPYIOBOTO
noroBopy B c1.21 K3nll YVkpainu, abo me Ha gomady i Juisi OKpeMHX CTOPIH — 00
BOHH BUKOPHUCTIM 3MOTY JIONIOBHUTH TPYAOBHA JOTOBIp (aKyIbTaTUBHUMHU
YyMOBaMHM W OKPECITUIM MeEXaMu TPYJIOBOTO JOTOBOPY OlIbINE, HIK 1€ BU3HAUUB
poOOTOaBEIIb.

Takox BapTO HArOJIOCUTH, IO AYMKH HAYKOBIIIB PI3HATHCS: @ YU MICTHUTH
ct.32 K3nll Ykpainu BusHauenns nepemimienns. Tak, FO.B. KepuskeBuu 3a3nauac:
«HA aJib, YAHHE TPYJOBE 3aKOHOIABCTBO HE MICTUTh BU3HAUYCHHS IMOHSATTS TIEPEMi-
meHHs» [2, ¢. 163].

FO.B. backakoBa 3a3Hauae, mo «y 4.2 c¢1.32 K3nll chopmynboBaHO MOHSTTS
«TEePEeMIILICHHS», OJJHAK BOHO C(HOPMOBAHO HEUITKO M Ma€ MEBHI CyMEePEeYyHOCTI — 11e
MOKE CTaTH JPKEPEJIOM MOPYIIeHb 3aKOHOJJABCTBA 1 BUHUKHEHHS TPYAOBHUX CIIOPIBY»
[1, c. 21]. I3 mi€ro AYMKOIO 3arajioM BapTo MOTOJUTHCH — 00 i cripaBi, BABHAUYCHHS
HE € TaKUM y PO3yMiHHI JediHillli, a HEUITKICTh 3aBXAU MOPOJKYE HEOTHO3HAUHE
TiaymadeHHs. ToMy, BOYEBHIb, BapTO MpU (POPMYNIIOBAHHI HOPMU MaNHOYTHHOTO
3aCTOCYBAaTH IpaBWja BU3HAYCHOCTI 70 i€l nediHimii i iTh He B MPOTHIIEKHOTO.
[ToTpiOHO YiTKO CPOPMYIIIOBATH MOHATTA 13 3ACTOCYBAHHIM KIIFOUOBUX IMO3HUIIIH, 110
HOro xapakTepu3yrTh, a CaMe: «IEePEeMIIIeHHs — 1€ 3MiHa po00YOoro MicIs IMpalliB-
HUKA Ha MIANPUEMCTBI, B YCTaHOBI, OpraHi3alli, 3MiHa CTPYKTYpPHOTO MIIPO3AUTY B
TIA K€ MICIIEBOCTI, JOPYYEHHS pOOOTH Ha IHIIOMY MeXaHI3Mi abo oOJaJHaHHI B
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MeXKax CIelanbHOCT, KBamidikamii 4u mocaau, OOYMOBJICHOI TPYIOBHUM JIOTO-
BOPOMY.

Tyt Baptro Haromocutu Ha mpomnosumii 0. B. backakoBoi mpo DoUUIBHICTH
BusydeHHs 3 4.2 c¢1.32 K3nll Ykpainu cioBocnonydeHHs! «CTPYKTYPHUM MiIPO3ALD»,
110 Ha i1 JYMKY «JI03BOJIMTh YiTKO BU3HAYMTH MEpPEMIIICHHS MpaiiBHuKa» [1, ¢. 21],
3 SIKOIO HABPSIT YW MOKHA TIOTOJAMTHCH, aJPK€ BUCHOBOK TIPO JOIUIBHICTH 3p00JIEHO 3
morJisiy Bim okpemoro Bumaaky. Tak, HO. B. backakoBa 3a3nauae: «Cremnmdika
BUKOHAHHS JCSKUX BUIIB pOOIT HE Jla€ MIJACTaB PO3TIIANATH SK IMEPEBEICHHS 3MIHY
CTPYKTYPHOT'O TMiJAPO3/ILTy, HaBITh SIKIIO TPH IIbOMY BiJIOYBA€ThCS HAMpaBICHHS
mpaliBHUKa Ha poOOTY B 1HIITY MICIEBICTh (MICIIEBOCTI), SKIIO 11€ BXOJUTH J0 3MICTY
fioro TpynoBoi GyHKIIi1. 30KpemMa, He BBKAETHCS MIEPEBEICHHAM JOPYUEHHS pPOOOTH
MpaliBHUKY Ha 00’€KTax PO3MINIEHMX B IHIIINA MICIIEBOCTI, SIKIIO NPH YKIIAJIEHHI
TPYZAOBOIO JIOTOBOPY CTOpPOHaMH OOYMOBJIEHO, IO IMIpalliBHUK BHKOHYBaTUME
po0O0TH Ha 00’€KTaxX, sIKl 3HAXOMASITHCS B JIEKUIBKOX HACENIICHUX MyHKTaX. Y TaKOMY
pasi 3MiHa Miclsl poOOTH MOXE OYTH BU3HAHO NEPEBEACHHSM, TUIBKUA TOJl, KOJIU
3MIHUTBCS MEpelik OOYMOBJIEHHUX Yy TPYIOBOMY JOTOBOpPI HACEJIEHUX ITYHKTIB»
[1, c. 21].

be3nepeyHo, koiu B TPyIOBOMY JOrOBOPI 3a3HAYEHO MPO Crelu(iKy BUKO-
HaHHA TPYIO0BOi1 (DYHKIIII, sIKa MOJISITa€ B TOMY, 1110 POOOTa BUKOHYETHCS Ha PI3HUX
00’€kTax, IO pO3TAalIOBaHI B pI3HUX HACEIEHUX IMYHKTaX, TOOTO MpaliBHUK
MepeMINIY€eThCA B 1HIILY MICLIEBICTh, Ma€ Micue nepemimenHs. Ane 0. B. backakosa
He 3BepTae yBaru Ha Te, o cT. 32 K3nll Ykpainu Mictuth npunuc «00yMOBIEHOT
TPYJIOBUM AoroBopom». Llg kBamidikyBalibHa O3HaKa Jla€ PO3yMIHHS TOTO, IO T€,
10 OOYMOBJIEHO JIOTOBOPOM 1 € TIEI0 MEXKEI MPaBOBUX MOXKIMBOCTEH ISl CTOPIH
TPYJIOBOTO JOroBopy 0€3 HEOOXIAHOCTI, MPALIOI0YM B MeXaxX YK€ HUMHU BU3HA-
YEHOTO, 3alUTyBaTH 3rofAy, 00 1€ HE € 3MIHOK ICTOTHUX YMOB, IIIO BIUIMBAIOTh HA
BUKOHAHHSI POOOTH, a TOMY HE MAalOTh MOTPEOyBaTH 3alUTy Ha BOJICBUSBICHHS
1HIIO1 CTOPOHHU TPYAOBOI'O OTOBOPY.

BianoBigHo, HE 3BakarouM Ha XaOTUYHICTh MOJIAHHS BU3HAYEHHS B AChIHIIIT
nepeminieHHs B cT. 32 K3nll Ykpainu, mio aenio Moxxe CHaHTeIMYUTH YUTava, yCe K
€ 4ITKMi HaOip KBadi(IKyBaJIbHMX O3HAaK MPAaBOBOi KOHCTPYKIIii, MIO J03BOJIE
MPaBUJILHO KOHCTATYBAaTH T€ YU TE SIBUIIE, YCTAHOBIIOIOYH, IO SIKOTO KOHKPETHO
BUJY 3MiH TPYJOBOTO JJOTOBOPY BOHO HAJIEKHUTh.

3MICT KOHCTPYKIIi mepemimieHds, Bunucanoi 4. 2 cr. 32 K3nll Vkpainwm,
nonoBHIO€E .31 IlocranoBu Ilnenymy BepxoBrHoro Cyay Ykpainu «lIpo mpaktuky
pO3MIISAYy cyaaMu TpyaoBux cropiBy» Ne9 Bim 6 mmcromaga 1992 p., axuit 3a3Havae:
«HE BBAXAETHCS MEPEBEJEHHSM, L0 MOTpeOye 3roaM MpaliBHUKA, MEPEMIIICHHS
HOT0 Ha TOMY 3K MIANPUEMCTBI (B YCTaHOBI, Oprasizaiii) Ha iHIIe poOoye Micue, B
THIMI CTPYKTYPHUHN TiAPO3MLT HA TEPUTOPIT MIAMPUEMCTBA B MEXKax TIET K MicIe-
BOCTI, JJOPYYEHHs POOOTH Ha IHHIOMY MEXaHi3Mi a0o arperaTi MpU MPOJOBXKEHHI
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pobOTH 3a TI€ X CIHEMATbHICTIO, KBaTi(IKaIll€El0 YW IOCaJ00 W 3 TUMH XK
iIcTOTHUMHU yMoBamH Tipatii. OHaK 1 IepeMilleHHsT He MoXe OyTu 0€3MOTHUBHUM, HE
oOymoBieHUM iHTepecamu BUpoOHUIITBa» [10, m. 31]. To6To Ilnenym BepxoBHOTO
Cyny VYkpaiHu akleHTyBaB yBary He TUIbKH, SIK 3aKOHOJaBellb Ha OOyMOBJIEHI
TPYAOBHM JIOTOBOPOM, a i Ha BCIX ICTOTHHX yMOBax mpaii. | Takoxx Haroiaocus Ha
000B’SI3KOBIM HASBHOCTI MOTHUBY JUISl TIEPEMIIICHHS, KU Mae OyTH OOyMOBJICHUMN
1HTEepecaMy BUPOOHMIITBA.

BapTo Tako 3ynmMHHMTHCH 1 Ha Takii JyMIIi, IO «y 3B’SI3KY 13 Mepen0auyeHoro
TPYJOBUM 3aKOHOJIABCTBOM MOXJIMBICTIO 3MIHIOBATH poOOYE MicCIe IpalliBHUKa 0e3
HOro 3roju 3HWXKYEThCA 3arajlbHUN pIBEHb TapaHTId TPYAOBHX IpaB MpalliBHUKIB»
[7, c. 338], mo dbopmye BIAMOBITHY MPOTO3UIIIIO BIAMOBUTHCS BiJ] BUKOPUCTAHHS B
TPYJOBOMY IPaBi MOHATTS «IEPEMIILIECHHS MTPaLiBHUKIB.

Ha mo10 my™mKy, BIACYTHICTh MPUIIACY MPO HAJAHHS 3TOAM TpalliBHUKA TPU
nepeMilieHHl Ha 1HIIe pobouye MiClie He 3HIDKYE 3arajibHUN piBEHb TapaHTii, a €
JIOTIYHUM MEXaHI3MOM Y JIaHI}031 peanizalli mpaBa Ha Iparo, ajpke 3a 3arajllbHUM
MPaBUJIOM KOHKPETHE poOoU€e MICIIe HE € TAKUM ICTOTHUM MOKAa3HUKOM, III0 BILJIUBAE
Ha BUKOHAHHS pPOOOTH, BiJ TOTO BiH HE € OOOB’SI3KOBUMH YMOBaMHU TPYAOBOIO
JIOTOBOPY. SIKIO AJI OKpeMoi JIOAMHHU 1€ BaXJIMBO — Yy HEI € MpaBO HAMOJAraTu Ha
BKJIFOYEHHI I[i€1 YMOBHU JI0 TPYJOBOIO JIOTOBOPY — 1 TOJIl, MEPEMIIIEHHSI Ha 1HIIE
poOoue Miciie Oy/ie BBaKATUCS MEPEBEAEHHSM 1 TOTpeOyBaTUME 3rOJU MpalliBHUKA.
AJxe, SK 3ayBaXylOTh HayKOBUI-TPYJOBUKH, «3a BIJCYTHOCTI Yy TPYJOBOMY AOTO-
BOp1 JIOJJaATKOBUX YMOB BiH yce OJHO Oyje BBaKaTUCS YKJIAJCHUM, OJHAK BOaua-
€TbCS, 110 BKJIIOYEHHS CTOPOHAMU JO 3MICTY TPYAOBOTO JIOTOBOPY JOJATKOBOL
YMOBU aBTOMAaTUYHO POOUTH ii 0OOB’A3KOBOIO i1 BUKOHaHHs» [3]. I came we
BOJIEBUSIBIICHHS CTOPIH 3MIHMTh MEXKI MPOCTOPY CBOOOAM BOJII CTOPIH MPHU 3MiHI
TPYAOBOTO JOTOBOPY, IO, IO pedi, MPU3BEAE N0 3MIHM PIZHOBUAY IPaBOBUX
KOHCTPYKUIH, 0 OXOIUTIOIOTHCS IIUM MOHSATTSM 1 KJIaCU4YHE JJi1 TPYAOBOTO IpaBa
nepeMilieHHs] TpaHCPOPMYETHCS B TIEPEBEACHHS.

Bucnosku 3 ybo2o docniodcenns i nepcnekmusu noOaIbWUX po38i00K V YbOM)
Hanpsmi. TakuM YUHOM, MOXHA 3pOOUTH TaKl BUCHOBKH:

1. Ct. 32 K3IIIT Ykpaiau MICTUTh TIOHSTTS «IIEPEMIIIEHHS MPAI[IBHUKAY, X04a
i He 30BCIM 4YiTKO BHM3HaueHe. | OUIbIIOi BU3HAYEHOCTI MBOTO TMOHSTTS B Maii-
OyTHBOMY 3aCaJIHUYOMYy HOPMATHBHO-TIPABOBOMY akTi, IO Oyje periiaMeHTyBaTH
TPYJIOBI BIJIHOCMHU MPOMOHYETHCS Taka Je(]iHIIisA: «epeMIilieHHs — Ie 3MiHa
poboyoro wmicus mpalliBHHKa Ha MIiANPUEMCTBI, B YCTaHOBI, OpraHizailii, 3MiHa
CTPYKTYPHOTO TIAPO3IITy B TiM K€ MICIIEBOCTI, MOPYYCHHS POOOTH Ha IHIIOMY
MeXaHi3Mi ab0o oO0JIaJlHaHHI B MeEKaX CHEIIaJbHOCTI, KBamidikalii 49u IOcaju,
00yMOBIIEHOI TPYZOBHM TOTOBOPOM).

2. BukioueHHs1 MOKIIMBOTO BaplaHTy MEPEMIIEHHs, 1110 3apa3 MICTUTHCS B
ct. 32 K3nll VYkpainm — «3MiHa CTPYKTYpHOrO MIiAPO3ILIY» HE € JOUIIbHUM,
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OCKUJIbKH TIEPEeMIIICHHs MpalliBHUKA OXOIUIIOE JIMIINE Ti BapiaHTH 3MiH, SKI HE
BUXOJIATH 32 MEX1 YMOB TPYJOBOTO JIOTOBOPY Ta ICTOTHUX yMOB mpaii. OTxe, IKII0
B TPYyIOBOMY JIOTOBOPI BH3HAUEHO, IO MpAaIliBHUK BUKOHYBaTHUME pPOOOTH Ha
00’€eKTax, sIKl pO3TalllOBaHl B PI3HUX HACEJIEHUX ITyHKTaX, TO BUKOHAHHS ITi€l poOOTH
B PpI3HIA MICHEBOCTI HE BHUXOAUTh 3a MEXI BHU3HAYCHHS YCTAJICHOrO MMOHSTTS
nepeMilIeHHS.

3. CBobona BOJII CTOpIH TPYAOBOTO JOTOBOPY Ha €Tali HOro YKIaJCHHS
BIUTMBA€E HA KBAM(iKaIiO PI3HOBUIIB MPAaBOBOT KOHCTPYKIIii 3MiH TPYJIOBOTO JIOTO-
BOpY M HACHIIKKW MOXYThb OYTH 3aJIe)KHO BIJ 3MICTY TPYAOBOTO JIOTOBOpPY abo y
BUTJISAII TICPEMIIIICHHS Y1 TIEPEBEICHHSI.

4. BiacyTHICTh MPUTIUCY MIPO HAJAHHS 3TOAM MpAIliBHUKA MIPH MEPEMIIICHH] Ha
1HIIe poOoYe MiClle HE 3HWXKYE 3arajllbHUil piBEeHb HOro rapaHTii, a € JOrIYHUM
MEXaHI3MOM Y JIaHII031 peaiizallii mpaBa Ha Mpaiio, ajpke 3a 3aralbHUM PABUIOM
KOHKpPETHE poOoye Miclle HE € TaKUM ICTOTHMM IIOKa3HUKOM, IO BIUIMBAE Ha
BUKOHaHHS poOOTH, BiJ TOr0 BIH HE € OOOB’SI3KOBUMU YMOBAaMU TPYZOBOIO
JOTOBOPY, @ TOMY i HE MOTpeOye 3rojiu APYroi CTOPOHU TPYAOBUX BIHOCHH.
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