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OEAKI ACMEKTU PO3BUTKY NPABOBOI
AOEPXABWU Y COEPI 3ABE3IMNEYEHHA
TA 3AXUCTY NPAB AOITEU LUNAXOM
IMMJIEMEHTALIT MDKHAPOOQHUX AKTIB
B YKPAIHCbKE 3AKOHOOABCTBO

O. Postryhan, T. Postryhan

SOME ASPECTS OF THE DEVELOPMENT
OF THE RULE OF LAW IN THE FIELD OF
ENSURING AND PROTECTING CHILDREN'S
RIGHTS THROUGH THE IMPLEMENTATION
OF INTERNATIONAL INSTRUMENTS INTO
UKRAINIAN LEGISLATION

AHoOTamiA. Y CcTaTTl PO3KPUTO BAaXKJIMBI MPABOBI ACIEKTH IMIUIEMEHTAlli MIKHAPOJIHUX
HOPM B YKpaiHCbKEe 3aKOHOJABCTBO, 30KpeMa, KoHBeHIi Npo LMBUIBHO-IPABOBI aCHEKTH
MDKHapOJHOTO BUKPAJIeHHS AiTeH, 3 METOI0 peasti3allii IpaBoBOi OXOPOHU Ta 3aXMUCTY NpaB AiTeH.

ABTOpHU mpoaHai3yBall MIKHApOJIHI JOKyMeHTH, 30kpeMa, Konsenuiro OOH mnpo mpasa
TuTHHY, KOHBEHIII0 PO LKMBUIBHO-PABOBI acleKTH MI)XKHApOAHOTO BUKpaaeHHs AiTel, [lopamox
BukoHaHHs KonBenuii 1980 poky Ha Tteputopii YKpaiHM, SIKUH 3aTBEp/HKEHO IOCTaHOBOIO
Ka6inetry MinictpiB Ykpainu Bix 10.07.2006 Ne 952, Pekomennarttito I[TAPE (2003) 20 «IIpo HOBI
HUIIXW pearyBaHHS Ha MpaBONOPYIIEHHS HEMOBHOMNITHIX Ta POJb IOBEHAJIbHOI IOCTHMLID», Ta
JOCTIIPKEHHSI HAYKOBIIB 110/10 J€PKaBHO-IIPABOBOI'O PErYJIIOBaHHS MPAaBOBOi OXOPOHHU Ta 3aXUCTY
npaB JIiTeH, 30KpeMa, 3 MUTaHb MI>KHAPOJHOTO BUKPAJEHHS IITEH.

ABTOpH JTOCATIIN TIOCTABJIEHOI METH, 3 SICYBaIM OKPEMi MUTAHHS MPABOBOIO PEryJIIOBAHHS
OXOpOHH Ta 3aXHUCTY IpaB AiTeH, 30KpeMa, Y BUIAJKaX MIKHAPOJHOTO BUKPAJICHHS AITEH, B TOMY
YUCJIl HaJlajdu PEeKOMEHJallli 1010 3aCTOCYBAHHS Ta pealizallii 3axucTy mpaB aiTed. BuznaueHo
MiJICTaBU Ta MOPANOK 3acTocyBaHHs KOHBEHIIT Mpo HLMBUIBHO-IPABOBI ACMEKTH MIXKHAPOJIHOTO
BUKpaJIeHH JIITeH, 3 METOI0 pealtizallii IpaBoBOi OXOPOHHU Ta 3aXHMCTY MPaB JTITEH.

ABTOpH mpoaHalizyBanu I[HCTpyKMLil0O 3 oOpraHizaiii NPUMYCOBOTO BHUKOHAHHS pIlICHb,
3arBepkeHa Hakazom Minictepcra toctuiii Big 02.04.2012 Ne 512/5 ta mamanu pexomeHaarii
1I0JI0 BHECEHHsI 3MiH 10 3akoHy «IIpo BUKOHaBYe MPOBAJKEHHS» CTOCOBHO BUKOHAHHS PIIICHb
CYyZIB 3 TUTaHb MI)KHAPOJIHOTO BUKPAJCHHS JITEH, pEKOMEHyBaIM Mepe10aunTH OKpEMHUI po3il
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B 3aKOHi, 10 MICTUTh MOPAIOK BUKOHAHHS PIllIEHb PO MOBEPHEHHS IUTHHU IO JEpKaBH ii moc-
TIHHOTO TPOKMBAHHS BiANOBITHO A0 KOHBEHIIT Mpo HMUBUIBHO-NIPABOBI aClEKTH MIXKHAPOIHOTO
BHUKPAJICHHS JTITCH.

KoaiouoBi ciioBa: Mi>kHapoiHE BUKpaJICHHS AiTeH, IpaBa JUTUHH, MI>KHAPOHI JOTOBOPHU Ta
yroau y cdepi 3abe3neueHHs mpaB IUTUHU, MIHICTEpCTBO FOCTHIIIT, CHCTeMa HaIlaHHs 0€30TUIaTHOT
IPaBHUYOI IOTIOMOTH, 3a0e3NeueHHs HAalKpaliX iHTepeciB JUTUHH, BiiIOpaHHS TUTHHU.

Abstract. The article examines the key legal aspects of incorporating international norms
into Ukrainian legislation, specifically the Convention on the Civil Aspects of International Child
Abduction, to implement effective legal protection and defense of children's rights.

The authors analyzed international documents, in particular, the UN Convention on the
Rights of the Child, the Convention on the Civil and Legal Aspects of International Child
Abduction, the Procedure for the Implementation of the 1980 Convention on the Territory of
Ukraine, which was approved by the Resolution of the Cabinet of Ministers of Ukraine dated
10.07.2006 No. 952, PACE Recommendation (2003) 20 "On New Ways of Responding to Juvenile
Delinquency and the Role of Juvenile Justice", and research by scientists on state-legal regulation
of legal protection and protection of children's rights, in particular, on issues of international child
abduction.

The authors have achieved their goal of clarifying certain issues related to the legal regu-
lation of child protection and the protection of children's rights, particularly in cases of interna-
tional child abduction, and have provided recommendations on the application and implementation
of child protection measures. The grounds and procedures for applying the Convention on the Civil
and Legal Aspects of International Child Abduction have been determined to ensure the
implementation of legal protection of children's rights.

The authors analyzed the Instruction on the Organization of Enforcement of Decisions,
approved by the Order of the Ministry of Justice dated 04/02/2012 No. 512/5 and provided
recommendations on amendments to the Law "On Enforcement Proceedings" regarding the
implementation of court decisions on international child abduction, recommended providing a
separate section in the Law, which contains the procedure for the execution of decisions on the
return of a child to the state of his permanent residence in accordance with the Convention on Civil
Legal Aspects of International Child Abduction.

Key words: international child abduction, children's rights, international treaties and
agreements in the field of ensuring children's rights, the Ministry of Justice, the system of
providing free legal aid, ensuring the best interests of the child, child removal.

Ilocmanoska npobaemu. AKTyallbHICTh JOCIIJKCHHS TIOB’S3aHa 3 HE 00XiJ-
HICTIO Ta Oa)kKaHHSM BCTyMy Ykpainu B €C, mATpUMKH MIKHAPOIHUX MMAPTHEPIB i
yac BOEHHOTO CTaHy Ta y MICISBOEHHHUM NEPiOJ, BU3HAHHAM MIXHAPOJHOIO CIIiJIb-
HOTOIO YKpaiHuU $K NpaBOBOi JAepxaBu, J€ AOTPUMYIOTHCA MpaBa Ta CBOOOIU
JIOJIMHY, Ha MIXKHAPOIHIN apeHi.

Takox cmig BpaxyBaTd, IO OJHUM 3 HAMNPSIMKIB JIEPKABHOI MOMITHKA
VYkpainu € 3a0e3neueHHs Ta 3aXUCT MpaB AT, a OTKE 1 YOCKOHAJIEHHS] HOPMAaTHUBHO-
MpaBoBOi 0a3u 4epe3 IMIUIEMEHTAIll0 HOPM MIXHApOJHOr0 IpaBa B YKpaiHChKE
3aKOHOJABCTBO. YKpaiHa € ydacHuiero KoHBeHIil, MI>KHapOJHHUX JIOTOBOPIB Ta
yroz y cdepi 3a0e3rneueHHs npaB JTUTHHHU.
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Ananiz ocmannix oocniodcens. B YKpaiHi okpemi acreKkTH 3a0e3MedeHHs Ta
3axucTy mpaB nited nociimkyBanu BueHi H. Kpecroscbka K. Crpuek, 1. denopuu
[1] Ita 1Hmn nmocmigHuku. OKpeMi MHUTaHHS MIKHAPOJHOTO BUKpAACHHS MiTeH
nociipkyBasm J{. Hemocmacosa [2], A. 3y6apesa [3], T. KisasioBa, O. boraaprok [4].
[TpoTe KOMITIEKCHI TOCIIHPKEHHS 3a3HaY€HOi TeMaTHKH HE MPOBOJWINCH, 3 YMOBHU
CHOTOJICHHSI 3yMOBIIIOIOTh HEOOXIJHICTh HAyKOBOTO MIAXOAY A0 OOIPYHTYBAaHHS
OKpEMHX acCIeKTiB JAHOTO MUTAHHS.

Dopmynosanns memu cmammi (NOCMaHoséxka 3asdanis). MeTow cTaTTi €
YTOYHEHHSI OKPEMHUX MHUTAaHb MPABOBOTO PETYJIIOBAHHS OXOPOHM Ta 3aXUCTy TMpaB
TUTUHY, iMIuieMeHTamii KoHBEHIi MiKHApOJAHO-TIPAaBOBUX HOPM YKPaiHCHKOTO
3aKOHO/IaBCTBA, PEAJbHOTO BUKOHAHHS CYJOBHUX pilIeHb y cdepl MIKHAPOIHOTO
BUKpaJeHHs JiTed. [ AOCATHEHHS METU aBTOPAaMHU IMOCTABJIEHO 3aBJAHHS JIOCIHI-
JUTH OKpEeM1 MIXHApOJHO-IPAaBOBI aKTH LIOJ0 OXOPOHHM Ta 3aXUCTy MpaB AITEH,
BU3HAUYMTH IUIAXU PO3BUTKY IPaBOBOI JEPKaBH, 30KpeMa, Y cdepi 3a0e3neueHHs Ta
3aXUCTy MpaB JiTe€H, BHECTU MPOIMO3UIIIi MIOAO0 BIOCKOHAICHHS 3aKOHOJABCTBA Y
cdepi 3a0e3meueHHs Ta 3aXUCTY MPaB JIITEH.

Buknao ocnosrnoco mamepiany.

Cepen 1HIIOr0, MOXKEMO BUIUIMTH TaKl IIISXH PO3BUTKY IIPABOBOI J€pXKaBH,
30KpeMa, y cepi 3a0e3MeUeHHs Ta 3aXUCTy MpaB JIITEH:

1. Yepes npuennanna Ykpainu 10 KoHBeHIIM, ABOCTOPOHHIX Ta 0araTto cTo-
POHHIX J0r0oBOpiB, 30kpema, Koupeniii npo mpaBa nutunu (20.11.1989), Oyna
patudikoBaHa YkpaiHoto e 27 mororo 1991 poky i1 HaOyna unHHOCTI 27 BepecHs
1991 poky; 11 ciuns 2006 poxy Ykpaina npuennanack 40 KoHBeHIIT Mpo HHUBLIBHO-
MPaBOBl aCMEKTH MIXXKHAPOJHOTO BUKpaJeHHs AiTeil Big 1980 p.; 1HIII MiXkHApOIHO-
npaBoBi JoKyMeHTU. PoOoTa Haj npuenHanHsMm Ykpainu o KonBenwiit y cdepi
ciMeiHOTO TIpaBa MpoaoBXkyeThess 1 B 20-1i poku. Hampuknax, 20.06.2022 poky
Vkpaina parudikyBanma Konpenmiro Pagm €Bpornum mpo 3amoOiraHHs HaCHIBCTBY
CTOCOBHO JKIHOK 1 JOMAIIHbOMY HAaCHJIbLCTBY Ta OOpOTHOI 13 LHMMH SBHUIIAMU
(CramOynbCcbKa KOHBEHIIIA).

2. Uepes BH3HAHHSA Ta BUKOHAHHS PIIICHb 1HO3EMHUX CYJIB Ha IIiJCTaBi
KonBeHI111#, TBOCTOPOHHIX yroj PO MPaBOBY JOIOMOTY.

3. Uepe3 3acTOCYyBaHHS MEXaHI3My JOCTYIy 10 MPaBOCYIJsS 3a JOMOMOIOIO
cucTteMu 0€30IUIaTHOI MPABHUYOI TONIOMOTH SIK TPOMaJsiH YKpaiHU Tak 1 1HO3EMHUX
rpoOMaJisiH, SIKi 3BepTaloThcsl A0 MiHIiCTepcTBa IOCTULlT YKpaiHM Yepe3 yNOBHOBA-
JKEHl OpraHu CBOiX jAeprkaB Ha mizfcTaBi ['aazpkoi Konpenmii Big 25.10.1980 poky
PO UBUIBHO-TIPABOB1 ACMIEKTH MI>KHAPOJHOTO BUKPAJICHHS IITEH.

4. Yepe3 BOpOBAKEHHS B Pi3HI cepu MPAaBOBOTO PETYIIOBAHHS 1HCTUTYTY
MeJiiallii Ta BIJIHOBHOTO TIPaBOCY1J1sl, 30KpeMa, HETIOBHOJIITHIX.

5. Yepes pedopmu y chepi rocTuiii B Ykpaiti, B CyJJOBUX Ta MIPAaBOOXOPOHHHUX
OpraHax.
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PosrasineMo nesiki actieKTH pO3BUTKY IMPaBOBOI JepxaBu y cdepi 3abesme-
YEeHHsI Ta 3aXUCTY MpaB JITeH, CiM 1 IUIAXOM IMIJIEMEHTAIll] MI>KHAPOHUX aKTIB.

Y 1959 poui TI'enepambra AcambOies OOH yxBammna [lexnapariito mpaB
nutuHM, a yepe3 30 pokiB Ha ii migcTaBi Oyna po3poOieHa 1 BiAKpUTa JUIsl TAMNH-
canHs aepxaBamu KonBenriis npo mpaa autuam (20.11.1989) (mami mo Texcry —
KII) [5].

Ha cporoani no 1p0ro MiKHApOJIHOTO JOTOBOPY MpHUEIHANACS OUIBIIICTD
kpain cBity. KIIJl MicTHTB: periiaMeHTaIio 0COONCTHX, MOJITUIHNX, CKOHOMIYHHX,
COLIIaTbHUX 1 KYJIBTYPHHUX MPaB AUTHHU; MEXaHI3MU KOHTPOJIIO BIIHOCHO peai3arii
noJyio’keHb KoHBeHI111; mopsA 0K npueaHanHs kpain 10 KonBeHtii.

OcHosHi npuniunu KIT/I:

— IPUHIIAIT HEIUCKPUMIHAINT TUTHHHU (CT. 2);

— IPUHIINI 3a0€3MeUeHHs HalKpaluX 1HTepeciB TUTUHU (CT. 3);

— IPUHLMN 3a0€3MeYEHHs Y MAKCUMAaJIbHO MOJIMBIM Mipl BUKMBAHHS 1 3/10-
POBOTO PO3BUTKY ITUTUHU (CT. 6);

— IPHUHLIMI YYacTl IUTHHH Y BUPILIEHH] CIpaB, K1 ii cTOCyroThes (CT. 12);

—cT. cr. 37 Ta 40 KIIJ mpucBsiueni mpobiieMaMm JiTeH, sIKi OMUHWINCH Y
KOH(UTIKTI 13 3aKOHOM [5].

3rigno Ct. 37 KIIJI nep>kaBu-yyacHuill 3000B’s13aH1 3a0€311€UNTHU:

1) 106 >x0/1Ha TUTUHA HE MijAaBajacsa KaTyBaHHIM Ta 1HIIKUM >KOPCTOKUM, He-
JIOACHKAM a00 MPHUHIKYIOUYMM TiIHICTh BHAAaM MOBODKEHHS uu mokapanHs. [Llogo
JTUTUHU HE MOXYTh 3aCTOCOBYBaTHUCh aHI CMEPTHA Kapa, aHl JOBIYHE TIOPEMHE
yB’SI3HEHHS, SIKI HE Tlepe10avatoTh MOKJIMBOCTI 3BUTbHEHHS,

2) mo0 koJHa AUTHHA HE OyJia mo30aBiieHa BOJII HE3aKOHHO ab0 CBaBUIBHO.
Apemit, 3aTpUMaHHS YU TIOPEMHE YB’SI3HEHHS JUTUHU 3[1MCHIOIOTHCS 3TITHO 13
3aKOHOM Ta BUKOPHUCTOBYIOTHCS JIMILE SIK KpalHINA 3axij 1 BOPOJOBXK HAWKOPOTIIOTO
BIJIIOBIJTHOTO TIEPIOY Yacy;

3) ryMaHHE CTaBJieHHS JO0 KOXHOi 1M030aBiieHO1 BOJII JAWTHHH 1 TOBary Ao
T1IHOCTI ii 0co0M 3 ypaxyBaHHSM mOoTped oci0 11 BiKy. 30kpeMa KOKHa Mmo30aBiieHa
BOJII AUTHHA Mae OyTH BIJIOKpEMJIEHA BIJl JOPOCIUX, a TAKOXX MaTH MpaBO MiATPHU-
MYBaTH 3B’S30K 31 CBOEIO CIM’ €10 Uepe3 JIMCTYBaHHS Ta NOOAYEHHS;

4) mo0 koxHa 1mo30aBiieHa BOJI TMTHHA Maja MpaBO Ha HErallHUM JOCTyN J10
MPaBOBOI Ta I1HIIOT BIAMOBIIHOI IOTTIOMOTH, @ TAKOX MPABO OCKAPKYBATH 3aKOHHICTh
1mo30aByeHHs ii Boii [5].

Bigmosinno no cr. 40 KIIJ, nep>xaBu-y4acHHUIN BU3HAIOTH MPABO KOXHOI
JTUTUHU, siKa nepedyBae y KOH(MIIKTI 13 3aKOHOM, Ha Take MOBOXKEHHSI, 110 CHpHUSE
PO3BUTKOBI Y JUTUHU MOYYTTS TJHOCTI Ta 3HAUYIIOCTI, 3MIIHIOE B HI MOBary o
npaB JIOAWHHU, CIpUsA€ ii peiHTerpaiii Ta BHUKOHAHHS HEIO KOPUCHOI POl B
CYCIIUJIbCTBI.
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Komiter minictpiB Pagu €Bporm y nmuctomani 2010 poky yxBanuB KepiBHi
npuHiunu Komitety MinictpiB Panu €Bpornu 1mojo mpaBocyijs, APYKHbOTO 0
aiTei [6].

Ileit akT miacyMyBaB JeKidbka TIomepeAHix akTiB Pamu €Bpornu 11070
IOBEHAJIbHOI IOCTHIIII, cepen AkuX, 30kpeMa Pexomenmariis [TAPE (2003) 20 «IIpo
HOBI IUISIXM pearyBaHHS Ha MPaBOMOPYIICHHS HETMOBHOJITHIX Ta POJb IOBEHAIBHOI
rocTumiin [7].

3a cBoeto npupooto KepiBHi NpUHIMIK TPaBOCYAsl, APY>KHBOTO O TUTUHH,
HaJeXaTh J0 TaK 3BAHOTO «M’SIKOTO IpaBay, ajie, 3Ba)Kaloud Ha Te, 0 YKpaiHa €
KpaiHoto yuacHuIlero Pagu €Bpomnu, 1ieif akT 3aciIyroBy€e Ha MUIBHY yBary 3 OOKYy sIK
HaIlIOHAJIBHOTO 3aKOHOJIABI, TakK 1 JOCITHUKIB FOBEeHAIBHOI rocTuiii [1, ¢. 52].

3a KepiBHUMHU TpUHIUIIAMHU TIPABOCYAS, APY>KHE O AUTHUHU, — II€ CUCTEMa
IpaBOCYAs, SIKa € JOCTYIHOIO JUIsl TUTUHH, BIANOBIIHOO i BIKOBI, OIIEPAaTUBHOIO,
aJlaliTOBAaHOI0 10 MOTped Ta IpaB JUTHHM, TAKOIO, IO MOBAa)Ka€ MpaBa JAUTHHU,
BKJIFOUHO 3 IIpaBaMH Ha HaJIeXKHY MPOLENYpY, Ha y4acTb y IpOLECi, HA PO3yMIHHS
npoleayp, Ha IMoBary JI0 OCOOMCTOrO Ta CIMEHHOIO KHUTTS, TIIHOCTI JUTHUHU
[1,c.52].1

Ha mepiie micue TyT NOCTaBI€HMM NPUHUMUI Y4YacTli AUTUHHU y BHPINIECHHI
CIpaBH, fIKa 1i CTOCYETHCS, — OJUH 13 YOTHUPHOX (yHIAMEHTATbHUX MPUHIIHUITIB
Konsenuii OOH npo npaBa autunu. [IpuHimn ydacti y Mexax IOCTHULII, APY>KHBOI
10 TUTWHHU, 03HAYa€ MPaBO ITUTHUHU: OyTH MOIH(OPMOBAHOIO MPO CBOI MpaBa; MaTu
JIOCTYT JI0 CYAy; OTpUMATH IOPUAWYHY KOHCYJBTAIlll0 Ta OyTH BHUCIYXaHOKO B XOJi
Ipoliecy, 0 SIKOTO TUTHHA 3amydeHa. Llel mpuHIMI O3Hadae TaKoX TMOBary Ao
TOYKHU 30pYy AWTHHH, 3PO3YMUIO, 3 YpaxyBaHHSIM pIBHA ii 3pUIOCTI Ta 3AaTHOCTI
BHUCJIOBUTH CBOIO IYMKY [1, c. 52].

[IpuHiun nOTpUMAaHHS HaWKpaIlIUX 1HTEPECIiB IUTUHU B Mexax KepiBHUX
NPUHIUIIB TPAKTYEThCS HACTYyMHUM dYWHOM. KokHa cmpaBa, 10 AKOi 3amydeHa
JTUTUHA, Ma€ OyTH OI[IHEHA 3 ypaxXyBaHHSM il IHTEpECiB, IPUUOMY MPU OLIHIOBAHHI
IHTEpECIB JUTHUHU TOTJSAM Ta JYMKH JTUTHHA MalOTh OyTH HAJICKHUM YUHOM
BpaxoBadi [1, c. 52].

CyTHICTh IPUHIIMITY TTOBAry JI0 T1THOCTI IUTHHHM TIOJIATA€ B TOMY, III0 JI0 JAiTeH
B CUCTEMI IOCTHIli MalOTh CTABUTHUCS 3 TypOOTOIO, CIIBUYTTSIM, YECHO Ta 3 [MOBArol0
BIIPOJIOBXK Oy/ab-sKOi Mpoleaypu abo CIpaBH, 31 CHEHIATbHOI yBarow N0 iXHbOI
ocoOucToi cuTyallli, 700poOyTy Ta crenudiyHux moTped 1 3 MOoBarow 10 iXHbOI
Gbi3ugHOT Ta ICUX19HOT IiTicHOCTI [1, €. 52].

[Hakmie kaxy4yu, MpaBOCYIAsl, APYKHE 10 IUTHHH, MA€ OIHAKOBO YBAXKHO
CTaBUTHUCA JIO MOTPeO, 1HTEPECIB, MOTIISIIB JTUTUHU-TTPABOTIOPYIIHUKA, TATHHU-TIO-
TEpHiI0ro, AUTUHU-CBIJKA, B3araii — 70 OyJb-IKOi TUTHUHH, 1110 NOTpeOye MPaBOBOI
Ta coriajabHoi momomoru [1, ¢. 52].
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BaxxnuBe 3HaueHHs Mae paTudikailiss HU3KM MIKHAPOJJIHUX JOTOBOPIB y cdepi
ciMeiHOTO TpaBa, po3podieHnx y pamkax Pagm €Bponu 1 ["aa3zpkoi koHbepeHIii 3
MDKHAPOIHOTO TIPUBATHOTO TIPaBa, IO J03BOJISIOTH BUPINTYBAaTH MPAKTUYHI MUTAH-
Hs, SIKI CTOCYIOTBCSI 3/IIMCHEHHS TIpaB AITeH, perytol0Th BIIHOCUHU 0aThKIB 1 JIITEH,
K MaTepialibHi, Tak 1 ocobucti. Jlesiki 3 1UX JOroBOPIB Oy miAmucaHi YKpaiHOIO
e B 2002—2003 poxkax [8].

Y 2006 pomi VYkpaiHoro Oymno parudikoBano KoHBEHIII0O MPO IHUBLUIBHO-
IPaBOBl aCMEeKTH MIKHApOAHOTO BuKpanaeHHS mitedt Big 1980 p. (mami — [Naa3pka
KOHBeHIIis1) [6]. 9'aa3pka KOHBEHIIIS CIIPSMOBAaHA Ha 3aXMUCT JITEH BiJl iX HE 3aKOH-
HOTO BHMBE3€HHs Ta/ab0 yTpuMyBaHHA. 3a ii JOMOMOTOI0 CTBOPEHO MPOLEAYpPY s
3a0e3MeUeHHs] TTOBEPHEHHS JITeH, SKUX HE3aKOHHO BUBO3SITH 200 YTPHUMYIOTH, 10
KpaiHU MOCTIHHOTO MiCLUs MPOKUBaHHA [8].

Cr. 8 Kongenmii 1980 p. Hamae Oyap-sikiit 0co0i, ycTaHOBI (1HILIOMY OpraHy),
K1 CTBEPKYIOTh, III0 TUTHHA OyJia BUBE3€HA a00 YTPUMYETHCS 3 TOPYIICHHSIM TpaB
MIKJIyBaHHSI, TIPaBO 3BEPHYTHUCS 3 3asBOIO MPO JTOMOMOTY Yy 3a0e3leueHHI MOoBep-
HeHHs nuThHA. Y KOHBEHIIT BXKHBAIOTHCS TOHATTS «IIPABO MIKITyBAHHS» 1 «IIPaBO
JOCTYITY», TIIYMau€HHA SKUX oOMexeHo nusaMu Konsenuii [9].

Ha Bukonanns 111€i Koneniii po3po6iaenuii [lopsiok BukonanHs KonBeHiii
1980 poky Ha TepuTopli YKpaiHu, SKUN 3aTBep/KEHO mocTaHoBOol Kabinery
MinictpiB Ykpainu Big 10.07.2006 Ne 952 B pemakuii nocraHoBu KaOinery
MinictpiB Ykpainu Big 25 0epesnst 2025 p. Ne 338 (mani — [Topsaok Ne 952) [10].

B Vkpaini 3 metoro peamizaiii Konseniii 1980 poky cdopmyBanace cyaoBa
MPaKTUKA: HATPUKJIIAI, TIPU PO3IJIsiIl CIIPaB Cy/Id BPaxXOBYIOTh Mo3uIlit0 BepxoBHOTO
Cyny, Bucnosieny y [locranosi Bepxosuoro Cymay no cipasi 344/6604/21 [11].

3okpema, y Iloctanosi Bix 23 6epes3ns 2023 poky y cmpasi Ne 344/6604/21
BepxoBuuit Cyjn 3a3HauuB, 10 «O00OB 30K JOBEJICHHS HAsSBHOCTI TMiJCTaB JJisi
Bi/IMOBU y moBepHeHHI nuTuHU KouBeHmis 1980 poky mokiamae Ha ocoOy, fKa
BUMHUJIA MPOTHUIPABHE BHBE3CHHS a00 yTpUMaHHS TUTUHU (0coOy, sKa 3amepedye
MPOTH TTOBEPHEHHS JUTHHHM).

J1.B. HegocnacoBa Harosoliye, o TOJ0BHOIO I[IHHICTIO ['aa3bk0oi KOHBEHIIIT €
T€ 1110, BOHA 3aXMIIA€ MpaBa JUTUHU Ta il IHTEPECHU Ta TapaHTyeE MPaBO KOXKHOI
JTUTUHHA HAa HAJIECKHI YMOBH KUTTS [2].

3ybapeBa A.€C. akieHTye, IO CyJA0Ba MpaKTHKa YKpaiHU TMOKa3ye, 10
HalllOHAIbHI CyU €()EeKTUBHO BUKOPUCTOBYIOTh HOPMU MIKHAPOAHOTO MPUBATHOTO
mpaBa 1010 UBIILHO-IIPABOBUX aCMEKTIB MI)KHAPOJAHOTO BUKPAJEHHS JiTeH, OJTHAK
HE 3aBXKJI 3aCTOCOBYIOTHCS TIPaBOBi Mo3uIlii €Bponeiicbkkoro Cyay 3 mpaB JIOIAHA
Ta 3aJUINAIOTH iX 1M03a yBarorw, M0 HETAaTUBHO BIIOOPAXKAETHCA HA MPABUILHOMY
TJIyMaud€HHI Ta 3aCTOCYBaHHI MI>KHAPOIHUX HOpM [3].

3aNuIIa€eThCs BIAKPUTUM MUTAHHS PEAIbHOIO BUKOHAHHS PIIIEHb CYIIB MPO
MOBEPHEHHS JITel 10 KpaiHU MOCTIHHOro Micus mpoxkuBaHHs. I[o0 3abesneuntu
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peasibHe BUKOHAHHS PIIIEHHS Cydy, TaKe PIIICHHS MOBHHHO MICTUTH 3000B’sS3aHHS
nepeaTu JUTUHY CTAryBayvy.

BaxxiauBuM € 1OTpUMaHHS IpaB Ta IHTEPECIB AUTUHU, 100 MOPSAOK MPUMYCO-
BOTO BUKOHAHHS DIllIEHb CYAIB MPO MOBEPHEHHS JITEH 10 KpaiHU MOCTIHOTO MICIs
MPOKMBAHHS HE TOPYIIYBaB MpaBa IUTHUHU, HE 3aBAaBaB IIKOAU ii MCUXOJIOTTYHOMY
CTaHy.

Haxkazom MinictepctBa roctumii Big 24.04.2025 Ne 1124/5 OGyno BHeceHO
3MiHu 10 [HCTpyKIIi 3 opraHizalii MPUMYCOBOTO BUKOHAHHSA pimieHsb [12]. [HcTpyk-
i 3 Oprasizaiii MpPUMYCOBOTO BUKOHAHHS pillleHb MICTUTh po3ail XXI, skuii
pErIaMeHTY€E TOPSI0K BUKOHAHHS PINICHb MPO MOBEPHEHHS AUTHHHU A0 JIEPKaBH il
MOCTIHHOTO MPOKUBAHHS BiAMOBIAHO 10 KOHBEHINT PO MUBIILHO-TIPABOBI aCIeKTH
MDKHAPOJIHOTO BUKPAJICHHS JIITEH.

3riTHO HOBOBBEJIEHb [HCTPYKIIIT y pa3i K0 OOp>KHUK HE BUKOHAB PIIICHHS Y
3B’SI3KY 3 BIJIMOBOIO JTUTHHU KOHTAaKTYBaTH 31 CTATYBa4yeM, JCpKaBHUN BUKOHABEITh
B YCTAHOBJIEHOMY TOPAJIKY 3aJy4a€ MPEJACTABHUKIB OPTraHiB OIMIKU Ta MIKIyBaHHS,
excriepta ado crenianicra (Mcuxosora) 1 BUSBICHHS Ta/a00 MIATBEPAXKEHHS MpPHU-
YUH TaKoi BIAMOBH. Y TakOMy BHUNAJKYy JEp>KaBHUN BUKOHABEIb MOXE BIJIKIACTH
MIPOBE/ICHHS] BUKOHABUMWX JiHl Y MOPSAKY, BUBHaUEHOMY cTarTero 32 3akoHy YKpaiHu
«IIpo BUKOHaBYE MPOBAKEHHN [4].

3aranbpHi NPUHLHUIN 040 BUMOTHM TEPMIHOBOTO PO3IIIALY cIpaB 3a ['aa3pkoro
KOHBEHIII€10, KOJIU IIJIMH Yacy MO>K€ MaTW HEMNOIpPaBHI HACTIAKH JJIsl CTOCYHKIB M1k
JUTUHOIO Ta TUM 13 OaTHKIB, XTO 3 HEIO HE IPOKMUBAE, OyIM HaBeEHI, cepe] 1HIINX
JoKepen, B pimieHHl y cipaBl «Binenunk npotu Ykpainu» (Vilenchik v. Ukraine),
3asBa Ne 21267/14, mynkt 53, Bix 03 xoBtHS 2017 poky) [13].

€Bponeicbkuil cyn 3 npaB JouHu y cripaBl «Coto TpeBiHO mpoTH YKpaiHU»
(Bas;ea No 12498/21) BcTaHOBUB: «24. 3acanom, HeHanedxcHe CMABIEHHS OP2aHis
0epaHcasroi 61a0u 00 36€PHEHb 3ASBHUKA NPO OONOMO2Y Y BUKOHAHHI YX8AIU NPO
6CMAaHOBNeHHsL epaiky cninkysanus y nepioo 3 05 epyous 2019 poxy - oamu tiozo
nepuio2o 36epHerHs 00 BUKOHAB4YO0I ciyacou - no 29 keimusa 2021 poxy (Ous. nyHkmu
4 i 20), wo 6yn0 3HaUHUM NEpio0oOM uacy, paxo8yiouu, Wo YXeaid CmMocCy8andcs
00CMYNy 3a516HUKA 00 U020 OyHce MANEHbKOI OUMUHU, NOPYULY8Al0 NPABO 3AA6HUKA
Ha excumms 3ax00i8 3 Memolo U020 8033 €OHAHMA 3 OUMUHOI0 Ma CYNepeyuo
30008 ’3aHHI0 OP2aHi8 0epIHCABHOI 61A0U CHPUSMU MAKOMY 6033 €OHAHHIO (OUus.
3eadane piwenns y cnpasi « Buwmnaxoe npomu Yrpainuy (Vyshnyakov v. Ukraine),
nyHkmu 36 1 45-47).

25. Omorce, 6yno nopyuerno cmammio 8 Koneenyii y 36’a3Ky 3 HeUKOHAHHAM
yxeanu OpodHcoHiKio3eacbk0o20 paiionHo2o cyoy 6i0 01 aunus 2019 poky.» [14].

Tomy BaxkimBO BHecTH 3MiHHM 10 3akoHY «[Ipo BHKOHaBYE MPOBAIKCHHSI»
010 BUKOHAHHS PIlIEeHb CYJIB 3 MUTaHb MDKHAPOIHOTO BUKPAJCHHS IiTed Ta
BCTAaHOBUTHU TIOPSAJIOK BUKOHAHHS PINIEHb MPO TMOBEPHEHHS TUTHUHU JI0 JEpXkKaBu 1l
MOCTIHOTO MPOKMUBAHHSA Ta TIEPETAHHS TUTUHH CTIATYBavy.



14 36ipHuUK Haykoeux rpaub XapKieCbKO20 HauioHarnbHO20 nedazo2idyHo20 yHigepcumemy
imeHi I'. C. Ckosopodu «MPABO». Buniyck 42, 2025 p.

[Ipu 1bOMy, 3QIMINAETHCA AKTyaJIbHUM IHUTAHHS, MO0 el MOpSIOK He
MopylIyBaB IpaBa AWTHHU, HE 3aBAaBaB IIKOAU il TCHUXOJOTIYHOMY CTaHy; Y
BUITAJIKYy BIIMOBU JIUTHHU KOHTAKTYyBaTH 31 CTATyBadeM MependadunTu B 3aKOHI
3aJIy4eHHS MPEJICTABHUKIB OPraHiB OMIKM Ta MIKIyBaHHA, eKCepTa ado crerianicra
(mcuxoJsiora) Ta MOXKJIMBICTh BIIKJIaJCHHS MTPOBEICHHS BUKOHABYUX Jii.

Tomy momanpIIoMy IOCHTIIKEHHIO MiAJIATAIOTh MUTAHHS BUKOHAHHS PillIeHb
CyIiB TIPO TOBEPHEHHS IUTHUHU IO JACPXKABH ii MOCTIHHOTO TPOKWUBAHHS, SKIIO
3aJy4eHHs MPEJICTaBHUKIB OPraHiB OIIKH Ta MIKIyBaHHS, eKcrepTa abo cremnianicTa
(mcuxojyiora) He 3MIHMTh BIJHOIIEHHS Ta BIAMOBU JUTHUHHM KOHTAaKTyBaTH 31
CTSTYBAuyEM.

Kisanosa T.C., bormapiok O.0O. po3risaoTh TUTAHHS BiTHOCHO MOKJIMBOCTI
3acTocyBaHHs PerimaMeHTiB 110710 AepkaB, siki He € uwieHamu €C, HampuKIIa, 010
KOMIIETEHIIIi Cy/iB, — Ta 3a3Ha4ar0Th, [0 MPaBO3aCTOCOBHA IMpaKTUKa €BPOIMEChH-
KOro CyJly Ha JaHMM MOMEHT HE€ Jajia BIJNOBIJI Ha 1€ MUTaHHA. ABTOpPH TOCH-
naroTbes Ha noctaHoBy Benmkoi nmamatu €CII y cnpasi X mpotu JlaTBii, B sikiid
€BpoNencrKUM CyIoM OyJ0 JOCHIIKEHO TNoJiokeHHs Pernamenty bproccenp 2
(3 ¢akTiB crnpaBH BHUIUIMBAE, 110 AUTHHA Oyjia mepemilieHa 3 ABcTpadiii, sika HE €
yiienoM €C, 1o nepxkaBu-ydacHuii €C — JlaTsii). ABTOpu HaroJjomyoTs, o €CILI
HE 3p0OMB BHCHOBOK IIIOJI0 MOKJIMBOCTI HOTO 3aCTOCYBaHHSA JI0 JEp>KaBH, 1110 HE €
yiaeHoM €C — cy1 MOBTOPHO JIaB OLIHKY CITIBBITHOIIEHHIO T0JIOXKEHb Pernamenty ta
I"aa3pkoi Konsenii [15].

Bucnosku 3 oanoco Oocniddcenus i nepcnekmuu NoOAnbWUX PO3BIOOK )
oanomy Hanpsamxy. B po0OOTI MU IOCTIAWIM MIXKHAPOJHI J0roBopH, KoHBeHII],
IMITJIEMEHTAIlIF0 MI)KHAPOJIHUX JIOTOBOPIB B YKpaiHChKE 3aKOHOJABCTBO Ta 3aMpoOro-
HYBaJIM BaXJIMBI, HA HAITY TyMKY, NUISXH PO3BUTKY MPABOBOI JIep>KaBH, 30KpeMa, y
chepi 3abe3neueHHS Ta 3aXUCTy MpaB JITeH uepe3 MNpHUEIHAHHS YKpaiHU 10
KouBeHi1iii, TBOCTOpPOHHIX Ta 0araTOCTOPOHHIX JOTOBOPIB; BU3HAHHS Ta BUKOHAHHS
pillieHb 1HO3€MHUX CY/iB Ha mijcTtaBi KonBeHiiii, GopmyBaHHS Cy/10BOT TPAKTUKH.

Mu nipoaHaiti3yBaJid MMOPSAAOK BUKOHAHHSI PIllIEHb PO MOBEPHEHHS TUTUHHU JI0
JepkaBu ii MOCTIMHOTO MPOXKWBaHHS BIAMOBIAHO /10 KOHBEHIII MpO HMBIIBLHO-
MPaBOBI ACMIEKTH MI>KHAPOIHOTO BUKPAJICHHS IITEH Ta 3alpONOHYBAJId BHECTH 3MIHU
no 3akoHy Ykpainu «lIpo BHKOHaBYE MPOBAKEHHS» II0JI0 BUKOHAHHS PIlICHb
Cy/liB 3 MUTaHb MIKHAPOJHOTO BUKPAIACHHS JITEH Ta BCTAHOBUTHU MOPSIOK BUKO-
HaHHS PINICHH PO MOBEPHEHHS JUTHHH J0 JEPKaBH ii MOCTIHHOTO MPOKUBAHHS Ta
NIepPEeTaHHS TUTUHH CTATYBaTY.
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