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NMPOBJIEMHI MUTAHHA NMPABOBOIO
PErYNnioBAHHA 3MIH ICTOTHUX YMOB
MPALI, MEXAHI3MY IX BMPOBAIDKEHHA
3 TOYKU 30PY PO3MoAly cBos040M
BOJI CTOPIH TPYAOBOIO OINOBOPY,
30KPEMA B YMOBAX BOEHHOI'O
CTAHY

T. Holovan

PROBLEMATIC ISSUES OF LEGAL
REGULATION OF SIGNIFICANT CHANGES
WORKING CONDITIONS, THE MECHANISM
OF THEIR IMPLEMENTATION FROM THE
POINT OF VIEW OF DISTRIBUTION
FREEDOM OF WILL OF THE PARTIES TO
THE EMPLOYMENT CONTRACT, IN
PARTICULAR IN THE CONDITIONS
MARTIAL LAW

AHoTauisi. MeToro cTarTi € XapakKTepuCTUKa CY4aCHUX OCOOJUBOCTEN MPABOBOTO PETYIIIO-
BaHHS 3MIH ICTOTHMX YMOB IIpalll, MEXaHI3My iX BIIPOBAJKEHHS 3 OISy Ha PO3MNOAUT cBOOOIU
BOJIi CTOPIH TPYJIOBOT'O IOTOBOPY, 30KpeMa B YMOBaX BOEHHOTO CTaHy.

ABTOp 3a3Hauae, 110 3aKOHOJABELb 3MIHY ICTOTHHUX YMOB Hpalli BH3HA4a€ CaMOCTIHHUM
BUJIOM 3MIHU TpyaoBoro jaorosopy. Ilpu mpomy came 3MiHa ICTOTHHX yYMOB Mpali € OJHHUM 3
HaWOUIbII JUCKYCIMHMX Ta MpOOJEeMHHUX IUTaHb Cepell HAyKOBLIB Ta HOPHUCTIB-IPAKTUKIB.
HeBuzHnaueHuM 3anuIIaeTbcs MOHATTS «ICTOTHI YMOBHU Ipalli», Mepeslik iCTOTHUX YMOB Iparli
TaKOX HE € BUYEPIHUM. YcCe Il MPU3BOJMUTH 0 MPoOJeM y MpaBO3acTOCYBaHHI Ta MOPYIICHHS
MpaB MpaliBHUKIB, 10 B I[IJIOMY BeAe 0 HEAOTPUMAHHS COIialbHOI (DYHKIIT TPYIOBOTO TpaBa.
3akoHOAaBelb JOMYCKAae SK 3HAUUMUN IOPUIUYHUNA (PaKT AJig 3MIHM ICTOTHMX YMOB Mpall, K
PI3HOBUAY 3MiHU TPYAOBOTO AOTOBOPY, MPOSIB CBOOOAM BOJII OJHIET CTOPOHH TPYIOBOTO JJOTOBOPY.

Ha npaxTuii BUHUKaIOTh MUTAHHS PABHIBHOTO 3aCTOCYBAHHS HOPM, 1110 PO3TJISIaI0ThCS, a
TOMY, TPYZOBI IIpaBa MpaliBHUKIB MOXKYTh MOPYILIyBaTUCS poOoToAaBUAMHU. BinnoinHo Mae OyTH
BU3HAUEHO HAJIEKHUI MpPaBOBUM MeXaHI3M BIIPOBA/KEHHS 3MIHM ICTOTHHX YyMOB Ipaii Ha
3aKOHO/JABUOMY DiBHI, SIKUI OU JJ0TIOMaraB YHUKHYTH MOPYILIEHHS TPYAOBUX IPaB MPaIiBHUKIB.
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ABTOp poOHUTH BUCHOBKH, 1[0 3MiHa ICTOTHUX YMOB Ipalli Ma€ OyTH BUKJIMKaHA HASBHICTIO
00’€KTHMBHUX NPUYHMH, CTOCYETHhCS IIANPHEMCTBA ab0 HOro CTPYKTYPHOTO IiAPO3ALTY; Mae
CHeUiaJbHUN TOPAJOK TMPOBEICHHS, SKUM MOTpedye jaeramizamii Ha 3aKOHOAABYOMY PpiBHI Ha
nepion Aii pexuMy BOEHHOTO cTaHy. Y0awaerscs, mo cr.3 3akoHy Ykpainu «lIpo opranizamiro
TPY/ZIOBUX BIJHOCHH B YMOBaX BOEHHOTO CTaHy» NOTpeOye IOMOBHEHb IIOAO0 KOHKPETH3aIlii
MeXaH13My 3aCTOCYBaHHsI 3MiHH iICTOTHUX YMOB ITparfi.

Kntouoei cnosa: comianbHa (QYHKIS TPYIAOBOTO MpaBa, 3MiHa TPYAOBOTO JOTOBOPY,
npamiBHUK, poOOTOAABELb, TPYJAOBI BiIHOCHHH, Tpalls, TPYAOBI MpaBa, TPYJOBUU JOTOBIp, 3MiHA
ICTOTHHX YMOB IIpaili, TpaBO Ha TpaIo, cBoOOAa BOJNI CTOPIH TPYIAOBOTO JOTOBOPY; CTOPOHH
TPYZOBOTO JOTOBOPY.

Annotation. The dynamic development of the state and society gives rise to the instability
of the economy, legal regulation of certain spheres, etc. As a result, there are circumstances that do
not depend on the will of the parties to the employment contract or that are based on the will of one
of the parties, which make it necessary to change the employment contract. The legislator allows
the manifestation of the free will of one party to the employment contract as a significant legal fact
for changing the essential working conditions as a type of change of the employment contract. The
purpose of the article is to characterize the modern features of the legal regulation of changes in
essential working conditions, the mechanism of their implementation from the point of view of the
distribution of freedom of will of the parties to the labor contract, in particular in the conditions of
martial law.

The author notes that the legislator defines a change in essential working conditions as an
independent type of change in the employment contract. At the same time, the change in essential
working conditions is one of the most controversial and problematic issues among scientists and
practicing lawyers. The concept of "essential working conditions” remains undefined, the list of
essential working conditions is also not exhaustive. All this leads to problems in law enforcement
and violation of workers' rights, which in general leads to non-compliance with the social function
of labor law. The legislator allows as a significant legal fact for changing the essential working
conditions, as a type of change of the employment contract, the manifestation of the free will of
one party to the employment contract.

In practice, there are questions about the correct application of the norms under conside-
ration, and therefore, the labor rights of employees may be violated by employers. Accordingly, an
appropriate legal mechanism for the implementation of changes in essential working conditions
should be determined at the legislative level, which would help to avoid violation of the labor
rights of employees.

The author draws the following conclusions that the change in essential working conditions:
must be caused by the presence of objective reasons; concerns the enterprise or its structural unit;
has a special implementation procedure that requires detailing at the legislative level for the period
of martial law. It is considered that Article 3 of the Law of Ukraine "On the Organization of Labor
Relations in the Conditions of Martial Law™ needs to be supplemented with a norm of the
following content: "employees who have not expressly refused to change the essential working
conditions and in connection with military actions cannot move to a new location of the enterprise ,
institutions, organizations — cannot be exempted in accordance with Clause 6 Part 1 of Art. 36 of
the Code of Criminal Procedure”.

Key words: social function of labor law, change of the employment contract, employee,
employer, labor relations, work, labor rights, employment contract, change of essential working



126 36ipHUK HayKosuUX rpaub XapKieCbK020 HauioHambHO20 nedazoaiyHozo yHisepcumemy
imeHi I'. C. Ckosopodu «MPABO». Bunyck 38, 2023 p.

conditions, right to work, freedom of will of the parties to the employment contract; parties to the
employment contract.

Ilocmanoexka npobaemu. IlutanHs CcTaOUIBHOCTI TPYAOBOTO JOTOBOPY Ta
TPYAOBHX TMPABOBITHOCHH € BKpail akTyanbHUMHU. «[IpoTAroM necaATusiTh BOHU
3HAXOMATHCS y LIEHTPl yBaru HAYKOBIIB, SIKI BUSIBWIM iX BJIACTUBOCTI, 110 3HAXO-
JATHCA y TMOCTIHHOMY pO3BUTKY. CTaOUIBHICTH MPABOBOIO 3B’SI3KY Mk pOOOTO JaB-
IeM 1 MpamiBHUKOM SK BIIACTUBICTH TPYIOBOTO MPABOBIAHOIICHHS JO3BOJISE
BIZIPI3HATH HOTO Bijl aHAIOTIYHKX BiJIHOCHH B iHIIMX rairy3sx mpasay [ 1, c. 130].

[Ipore aAuHaAMiYHUN PO3BUTOK JEP>KaBH Ta CYCILILCTBA MOPOKYIOTh HECTa-
OUIbHICTh €KOHOMIKH, MPABOBOTO PETYJIOBAHHS OKpeMHUX cdep TOIIo. YHaCTiAoK
IIbOI'0 BUHUKAIOTh OOCTaBUHU, K1 HE 3aJI€KaTh B1Jl BOJII CTOPIH TPYIOBOTO JOTOBOPY
abo K1 0a3yloTbCsl Ha BOJICBUSBJIEHHI OJHIEI 31 CTOPIH, IO 3YMOBIIIOIOTH
HEOOXIJHICTh 3MIHU TPYyAOBOro AoroBopy. Ilpu 1ipomy came 3MiHa ICTOTHHX YMOB
mpail € OJHUM 3 HaHOLIbII JUCKYCIMHUX Ta MPOOJEMHHX MHUTaHb cepejl HAayKOBIIIB
Ta IOPUCTIB-TIPAKTUKIB. HeBU3HAUEHMM 3aJUIIAETHCA MOHATTA «ICTOTHI YMOBHU
npari», nepeiK ICTOTHUX YMOB Ipall TaK0XX HE € BUYEPITHUM. Y CE 1I€ IPU3BOIUTH
110 Mpo0JieM Yy MPaBO3acCTOCYBaHHI Ta MOPYLIEHHS MpaB MPAaLiBHUKIB, 110 B LIJIIOMY
Belle€ J0 HEIOTPUMaHHs COLIabHOI (YHKII TpymoBOro mpara, W OOYMOBIIIOE
aKTyaJIbHICTh JOCIIKEHHS MUTAaHb [IPAaBOBOIO PETYJIIOBAHHS 3MIHU ICTOTHUX YMOB
Ipalli 3 METOI0 NOJAIBIIOr0 HOr0 yIOCKOHAJICHHS.

Ananiz ocmannix oocniodcens. I[IpoOiaeMu mpaBOBOTO PETYIIOBAHHS 3MiH
YMOB TPYIOBOTO JIOTOBOPY JOCHiKyBanuchk y pobotax H.b. bonotinoi [2],
B.B. Xepnakoga [1], O.0. KoBanenko [3], [4], [5], K.}O. MensHuka [6], A.Il. Tuxoi
[7] Ta 1HmIMX HAYKOBIIB, SIKI aHANI3yBaJIM HOPMH TPYIOBOTO 3aKOHOJABCTBA, IIO
JUSITA HA MOMEHT HamucaHHs iX poOit. OgHak TpaHchopmalliiiii, €eBpoiHTerpalliitHi
MPOIIECH T4 YMOBH PEXKUMY BOEHHOTO CTaHy, IO OXapaKTEPU3YBAIHCS BHECEHHSIM
3MIH 10 YMHHOIO TPYJIOBOTI'O 3aKOHOJABCTBA, 3YMOBIIIOIOTh HEOOXIJHICTH MpOBE-
JICHHS I0AATKOBUX JIOCIIIIKECHb.

Dopmyniosanns memu cmammi (nocmanoeka 3aedanHs). MeTor CTaTTi €
XapaKTEPUCTHKA CYYaCHUX OCOOJMBOCTEN MPABOBOIO PETYIIOBAHHS 3MIH ICTOTHHX
YMOB Mpalll, MEXaHI3My iX BIPOBAKEHHS 3 OIJISIAY Ha PO3MOALT CBOOOAM BOJII
CTOPiH TPYIOBOTO JOTOBOPY, 30KpeMa B YMOBaX BOEHHOTO CTaHy.

Buknao ocrnosrnoco mamepiany. «Y ananomy K3nll Vkpainu noHsaTTS «3MiHA
TPYAOBOTO JIOTOBOPY» UM «3MiHAa YMOB TPYJIOBOTO JOTOBOPY» ( Yy TPYAOBOMY IpaBi
i TMOHATTS BUKOPHCTOBYIOTHCS SIK TOTOXKHI) HE BUKOPUCTOBYEThCS» [4, c. 286],
[5, c. 227].

[Tix 3MiHaMu TPYAOBOTO JOTOBOPY PO3YMIIOTh MEPEBEICHHS, TIEPEMIIIICHHS Ta
3MiHy icToTHHX yMOB mpaii. H.b. bonorina 3a3nadana, mo «B yMOBax pPHUHKOBOI
€KOHOMIKHM OUIbII AMHAMIYHO MOXYTh BiOyBaTHCS 3MIHM Yy MPaBOBOMY pETYIIIO-
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BaHHI mpaii. Taki 3MiHA TIOB’A3aHi fK 13 3aralbHUMH €KOHOMIYHUMH, (DIHAHCOBUMU
yMOBaMH B KpaiHi, TaK 1 3MIHOIO 3aKOHOJAaBCTBa. EKOHOMIUHA HEeCTaOUIbHICTh MOXKE
CYTTEBO BILIMBATH Ha OKpeMi HiAIPUEMCTBA, 1 TOJI BHACTIOK 00’ €KTHBHUX 0OCTa-
BUH pOOOTOJIaBEIlb 3MYIICHUH TMEpPIOAUYHO BBOJUTH 3MIHHM B OpraHizailiio BUpOO-
HUIITBA U Tpaiii. Y pe3yapTaTi TaKoro poay 00’ €KTHBHHX, 3arajJbHUX 3MiH BiJOyBa-
I0OTbCA 1 3MIHM YMOB TPYJIOBOTO JOTOBOPY 3 KOHKPETHUMH IpalliBHUKAMU
[2, c. 279].

3akoHOJaBeIlb 3MIHY ICTOTHMX yMOB Mpalll BU3HAYa€ CaMOCTIMHUM BHUIOM
3MIHM YMOB TPYAOBOr0 JoroBopy. IIpu 1npomy came 3MiHa ICTOTHHX yMOB Tparl €
OJHUM 3 HaWOUIbII NUCKYCIHHUX Ta MPOOJEMHHX NHTAaHb CEepe]] HAyKOBIIB Ta
IOPUCTIB-TIPAaKTUKIB. HeBU3HAUCHUM 3alIMIIA€THCS MOHITTA «ICTOTHI YMOBHU Iparii»,
Hepesik ICTOTHUX YMOB Ipall TaKoX HE € BUUEPIHHUM. YC€ 1€ IPU3BOIUTH JI0
mpo0JsIeM y paB03acTOCyBaHH1 Ta MOPYIICHHS MPaB MPaIliBHUKIB.

A.Il. Tuxa 3a3Hauae, MO «3MiHA YMOB TPYJOBOTO JOTOBOPY MOBUHHA 0a3zyBa-
TUCSI Ha TaKUX 3acajax: cBOOOJA 3MIHHM TPYAOBOIO JIOTOBOPY Ta YMOB IIpaili; oOrpyH-
TOBaHICTh 3MIH TPYJOBOI'O JOTOBOPY; BpaxyBaHHs CTaHy 3J0pOB’s MpaliBHUKA Ta
MEJIMYHMX TTOKa3aHb JI0 BUKOHAHHS MEeBHOT pobotn» [7, c. 235].

3rigno 3 4. 3, 4 ct. 32 K3nll Ykpainu «y 3B’s3Ky 13 3MiHaMH B OpraHi3aiii
BUPOOHMIITBA W Ipalll JOMYCKAETHCSA 3MIHA ICTOTHUX YMOB Ipall IpH MPOIOBKEHHI
poOOTH 32 Ti€0 K CHENIaIbHICTIO, KBaJi(iKali€eo uyn nocanor. IIpo 3mMiHy iICTOTHHX
YMOB TIpaili — CUCTEM Ta PO3MIPIB OIUIATU Mpalll, MiJIbT, PEKUMY POOOTH, YCTaHOB-
JeHHs1 ab0 CKacyBaHHSA HEMOBHOTO poOOYOro uacy, cyMmilieHHs mpodeciii, 3MiHy
pPO3psIIB 1 HAIMEHYBaHHS MOCaJ Ta 1HIIMX — MPaliBHUK MOBUHEH OyTH TOBIIOM-
JICHUW HE MI3HIIIe, HIXK 3a JBa MICsIl. SIKIO KOJUIITHI ICTOTHI YMOBH TIpalll HE MOXe
OyTH 30epexeHo, a MpaIiBHUK HE 3T0JICH Ha MPOJOBKEHHS POOOTH B HOBHX yMOBAX,
TO TPYAOBHI TOTOBIp MPUNHUHAETHCS 3a 1.6 ¢T.36 poro Koxexcy» [8].

3 orisay Ha aHali3 3a3Hau4€HOI HOPMM MOJKHA KOHCTaTyBaTH, IO 3MiHa
ICTOTHUX YMOB Mpalll BUKJIMKaHA HAasBHICTIO OO0 ’€KTUBHUX MHPUYUH 1 CTOCYIOTHCS
nignprueMcTBa abo MOro CTPYKTYPHOTO MIAPO3ALTY. 3MIHM MarOTh CHEliadbHUN
MOPSAAO0K 1X IPOBEIACHHS.

[lepenik ymoB mpaiii, iKi MOXKYTh OyTH 3MmiHeH1, MicTuThca B cT. 32 K3mll
VYkpainu. J[o Takux yMOB BIIHOCATh «CHCTEMY Ta PO3MIp OIUIATH Mpalli, MIbTH, pe-
UM pOOOTH, BCTAHOBJIEHHSI 00 CKaCyBaHHS HETIOBHOTO POO0OYOro 4acy, CyMILIEHHS
npodeciii, 3MiHY pO3psi/iiB Ta HAliMEHYBaHb Moca npaiiBHUKIBY [8]. IIpoTe nepenik
He € BuuepnHuUM. «[lix uMH 3MiHAMU BapTO PO3YMITH 00 €KTHBHO HEOOXITHI il
BJIACHHMKA 200 YIMOBHOBa)XEHOTO HUM OpraHy, 00yMOBIIEHI, 3a 3araJIbHUM NPaBUIIOM,
BIIPOBA/KCHHSIM HOBOi TEXHIKH, HOBHX TEXHOJIOTiH, YAOCKOHAJICHHSM CTPYKTypH
nianpueMctBay [9].

O.B. I[IpynuByc 3a3HadaB, 10 «3MIHM B OpraHizaiii BUpOOHUITBa ¥ mparli
nepeadavaroTh 00’ €KTUBHO HEOOX1IHI il poOOTOMABIIS, 1110 3yMOBJICHI JIIKBIJAIIEIO,
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peoprasizaiii€ro, caHallier, 0aHKPYTCTBOM, MPOLEIYPOI0 PECTPYKTypHU3allii, BKIIO-
Yaroyd TPOBEJCHHS OpraHi3aliiHO-TOCTIOAAPCHKUX, (DIHAHCOBO-E€KOHOMIYHHX 1
CIpSIMOBAaHUX HA pEOpraHizamilo MIANIPHEMCTBA 3 METOI0 HOro 30epekeHHS 1
BIJTHOBJICHHS IUIATOCIIPOMOKHOCTI Tormo» [10, ¢. 11-12].

[LA. ITununenko Haronomye, mo «i3 aHamizy n.l cr. 40 K3nll moxnHa
3poOUTH BUCHOBOK, III0 PI3HOBUIOM 3MiH B Oprasi3amii BUPOOHHIITBA 1 Tpali €
JIKBiJaIlisA, peopranizaiis, OaHKPYTCTBO a0o0 mepenpoduIOBAaHHS MMiANPHUEMCTBA,
YCTaHOBHM, OpraHi3ailii, CKOpPOYEHHS YHCEIbHOCTI a00 IITaTty MpaliBHUKIBY
[11,c.215].

He mnoromxyrounck 3 Takum TBepkeHHsM O. B. Baneubka BBaxkae, 110
JOLUILHO PO3TIISAATH I1e K Pi3Hi MpaBoBi sBuma [12, ¢. 215].

VY nitepaTypl OCHOBHUMH «PHCAMH 3MIHHM ICTOTHHX YMOB Ipall 3a3Ha4aloThCs
TaKi:

1) 3a3BUyail 1HILIIOIOTHCA POOOTOABIIEM;

2) CTOCYIOTBhCSI YMOB IIpalll, sIKi BIUIMBAIOTh Ha 3MICT TPYJOBOTO JOTOBOPY Ta
XapakTep MOro BUKOHAHHS;

3) MOXXyTh BILUIUBATH Ha ICTOTHI YMOBH TPYAOBOTO JOTOBOPY;

4) notpedyloTh MOMEPETHHOTO IMOBIJOMJICHHS KOXHOTO TpaliBHUKa (HE
MI3HIIIE SK 3a JIBa MICSII1);

5) noTpeOyroTh ONEepPeIHBOT 3r0/11 MpalliBHUKA (0a)KaHO MHCHMOBO);

6) MOXXYTh MaTU TUMYACOBUHN 200 MOCTIMHUMN XapaKTep;

7) opOpMIISIOTBCS UIAXOM BHECEHHS 3MIH JI0 TPYJIOBOTO IOTOBOPY Ta/abo Ha
M1JICTaBl HaKa3y (PO3MOPSI>KEHHS) pOOOTOIaBIIS;

8) y pa3i He3roJu MpaiiBHUKA MOXXYTh 3YMOBUTH MPUITMHEHHS JIii TPYIOBOTO
ngoroBopy (1. 6 ct. 36 K3ull)» [13, c. 257].

J1.0. KaprieHKo KOHCTaTye, 10 «3a MPABOBOIO CYTTIO 3MiHA ICTOTHHX YMOB
Ipalli XapaKTepU3yeThCsi TAKUMH OCHOBHUMH PHCAMH:

1) 3MiHOIO CHCTEM Ta pO3MIpIB OIJIATH MpaIli;

2) 3MIHOIO PEKUMY POOOTH, BUSHAYCHHUX IIJIBT;

3) ycTaHOBJICHHs: a00 CKacyBaHHS CYMIIICHHs Mpodeciid, HEMOBHOrO pobo-
YOro 4acy, HaliMEeHYBaHHS MIOCaH, 3MIHEHHSI pO3psiAiB Tomo» [14, c. 274]

3rigHo 31 cr. 32 K3nll Ykpainu «mpo 3MiHy ICTOTHHX YMOB Tpalli MpaiiBHUK
Ma€e OYTH MOBIJOMJICHUH HE Mi3HIIIE HIXK 3a JiBa MICSII 70 1X 3armpoBapkeHHs» [8].

[To3umist BepxoBuoro Cyay 110710 3MiHU ICTOTHUX yMOB TIpalli BUKJaJcHa B
[ToctanoBi BepxopHoro Cyay Bim 15.05.2021 p. Posraspgaroud cripaBy, cyn
BU3HAYMB: «3T1JIHO 3 MyHKTOM 6 yactuHu nepuoi cratti 36 K3nll Ykpainu, miacra-
BOIO ISl TIPUTIMHEHHS TPYAOBOTO IOTOBOPY € BiIMOBA MpaIliBHUKA BiJ] IEpPEeBEICHHS
Ha poOOTYy B 1HIITY MICIEBICTh Pa30OM 13 MIJIPHUEMCTBOM, YCTAHOBOIO, OPTaHi3aIli€lo,
a TaKoX BIIMOBA BiJl MPOJOBXKEHHS POOOTH y 3B’A3KY 13 3MIHOIO ICTOTHHX yMOB
npari.



T.I. TonosaHb 129

Crarrero 103 K3nll Ykpainu nependadeHo, Mo npo HOBI a00 3MiHY HasBHUX
YMOB OIUIaTH Tpaii B OiK MOTIPIIEHHS BIACHUK a00 YMOBHOBAaXXEHHH HUM OpraH
MOBHHEH IMMOBIJOMHUTHU MpaIliBHUKA HE MI3HIIIE K 32 JBa MICALI JO IXHBOTO 3aIpo-
BaJDKCHHS a00 3MiHU. [lomepemxkeHHs — 11e MPOMO3HUIlis MPAI[iBHUKOBI MPOJIOBXKY-
BaTU POOOTY MICHISI TOTO, SK BJIACHHUK 13 JOACPKAHHAM YCTAaHOBJICHOTO CTPOKY
3MIHUTH ICTOTHI yMOBH mpaii. [IpamiBHUK MOXe L0 MPOMO3UIII0 MPUIHATH W
MIPOJIOBXKYBAaTH POOOTY MPH 3MIHEHUX ICTOTHUX YMOBAXx Ipalli, a MOXE BIJIMOBUTHUCS
BiJI IPOJIOBKEHHS pOOOTH y 3B 53Ky 13 3MiHAMU 1ICTOTHUX YMOB Tpai. [Ipununenus
TPYAOBOTO AOTOBOPY 3riAHO 3 myHKTOM 6 ctarti 36 K3mll Ykpainu npu BigMoBi
mpaliBHUKA Bl MPOJOBXKEHHS POOOTH 31 3MIHEHHMH ICTOTHUMH YMOBaMHU IIparil
MoOke OyTH BH3HAHE OOIPYHTOBAHHMM, SKIIO 3MiHA ICTOTHHUX YMOB TMpalli NpU
IPOJOBXKEHHI pOOOTH 32 TIEHO X CIEHIAIBHICTIO, KBaTI(IKALE YU MOCATO0I0
BUKJIMKaHA 3MIHAMH B OpraHizaiiii BApOOHMIITBA i Tpalli, 110 HE CYIMPOBOIKYIOTHCS
CKOPOYEHHSIM YHUCEIBHOCTI YW IITaTy MpaliBHHUKIB. 3MiHA ICTOTHUX YMOB IIparli
MOKe OyTH BM3HAHA 3aKOHHOIO TUIBKH B TOMY pas3l, SIKIIO OyJe I0Be/IeHa HAsIBHICTD
3MIH B oOprasizaiii BUPOOHMIITBA 1 mpari. SKIIO Taki 3MIHH HE BBOJSTHCA, TO
BJACHUK HE Ma€ MpaBa 3MIHUTU ICTOTHI yMOBM mpami. [Ipyu 3miHI ICTOTHUX YMOB
mparli mnocaja, siky o0iliMae TpailiBHUK, 3aJMIIAETHCS Y IITATHOMY PO3MHCI, ajie
3MIHIOIOTBCS. YMOBHM TPYAOBOI'O JIOTOBOPY — CHUCTEMa Ta pO3MIp OIUIaTH Mpalli,
peXuM poOOTH, YCTaHOBICHHS a00 CKacyBaHHsS HEMOBHOTO po00OYOro wacy,
CyMilleHHs podeciii, 3MiHa po3pAiB 1 HaWMEHYBaHHs Tocaa 0e3 3MiHU TPYI0BOI
¢dbyHKIIi TOIO, TOOTO 3MiHH, SIKI BEAYTh JO 3BYKECHHS YM PO3IIUPEHHS TPYIOBOI
¢GyHKUIi TpaliBHUKA 3a YKIaJACHUM 13 HUM TpPYIJOBUM JIOTOBOPOM, Jisl SKOTO
IPOJOBKY€EThCA. 3a3HaueHa MpaBoBa MO3MULis BUKJIa/leHa B MOCTaHOBaX BepxoBHOTO
Cyny Big 22 tpaBus 2019 poky B cnpasi Ne 601/1513/18 (mpoBamxennst Ne 61-
2741cB19), Bin 02 xoBTHs 2019 poky B crpasi Ne 752/346/18 (npoBamxenHs Ne 61-
13072cB19)» [15].

OrosouieHHs: pexuMy BOEHHOTO CTaHy B YKpaiHI 3yMOBHJIO TNEPEryisf yxke
YCTAJICHUX NPaBWJI MPABOBOTO pEryJtoBaHHSA y cdepl mpaii Ta BiIoOpa3wiocs B
YHOPMYBaHHI OpTaHi3ailli TPyJIOBUX BIJIHOCUH BIJIMOBITHO /O 3alUTIB 4acy: Oyso
npuitHaTo 3akoH Ykpainu «[Ipo oprasizamiro TpyAOBHX BIIHOCMH B YMOBax
BOEHHOTO cTaHy» [16]. BiamoBimHo /10 4. 2 ¢T. 3 3a3HAYEHOr0 3aKOHY B Iepioj il
BO€HHOTO cTtany HopmH 4.3 cT. 32 K3nll Ykpainu Ta iHmumx 3aKkoHiB YKpaiHu 11010
CTPOKY IOB1JIOMJICHHS IMpalliBHUKA MPO 3MiHY ICTOTHUX YMOB Ipami y 2 Micsill He
3actocoByioThCs [13]. Binrak, poGotomaBerb BIpaBl 3AIHCHUTH OJHOCTOPOHHE
BOJICBHSIBJICHHS: MOMY CIelliaJlbHUM 3aKOHOM HaJaHO MPaBO B OJHOCTOPOHHBOMY
NOPSIJIKY 3MIHIOBaTH ICTOTHI YMOBHM Tpaill MpaliBHUKIB Yy 3B 3Ky 31 3MiHAMHU B
oprasizailii BApOOHHMIITBA ¥ IIparti.

Ho peui, MinictepctBo exkoHoMikn Ykpainu 23.03.2022 p. omyOmikyBajio
KoMeHTap 10 3akoHy «lIpo opranizaiiro TpyAOBUX BIIHOCHH B yMOBaX BOEHHOTO



130 36ipHUK HayKosuUX rpaub XapKieCbK020 HauioHambHO20 nedazoaiyHozo yHisepcumemy
imeHi I'. C. Ckosopodu «MPABO». Bunyck 38, 2023 p.

CTaHy» Ta BHCIOBHJIO CBOIO TO3HIIIO: «BBAXKAEMO, IO MPAIIBHUKH, AKI MPSIMO HE
BIJIMOBHWJIUCSI BiJl Takoi 3MIHM ICTOTHUX YMOB TIpalli, aji¢ HE MOXYTh Yy 3B SI3Ky 3
BOEHHUMH JISIMU TI€pEiXaTH Yy HOBE MICLIE3HAXO/HKEHHS MiANPUEMCTBA, YCTAaHOBH,
oprasizailii — He MOKyTh OyTH 3BiIbHEHI BiAmOBiaHO A0 1. 6 4.1 cT. 36 K3nll. Taki
MpaliBHUKM MOXYTh OyTH HaIpaBjieHl B MPOCTiHM, BIAMYCTKYy 0e€3 30epeKeHHs
3apo0ITHOT IIaTH a00 MPU3YINMMHUTH A0 TPYIOBOTO 10roBopy» [17].

OTxe, 111 TIO3UIIIS BXKE A€ 3pO3YMITH, IO HA MPAKTHUI[l BUHUKAIOTh MUTAHHSA
MPaBUIILHOTO 3aCTOCYBAHHSI HOPM, IO PO3TJISIAIOTHCS, a TOMY, TPY/IOBI IIpaBa mpa-
I[IBHUKIB MOXYTb MOPYIIYBaTUCS POOOTOAABIIMU. BiAmoBiiHO Mae OyTH BU3HAYEHO
HAJIC)KHUN TMPaBOBHM MEXaHI3M YNPOBAKEHHS 3MIHM ICTOTHMX YMOB TIpaii Ha
3aKOHOJIJABUOMY DiBHI, SIKMM OM JOMOMAaraB yYHUKHYTH MOPYIIEHHS TPYJIOBUX IpaB
MpaIliBHUKIB.

Bucnosku oocnioscenns i nepcnekmuéu nooanbuux po3eiooK y UYboMy
Hanpsmi. TakuM YAHOM, MOKHA 3pOOUTH Takl BUCHOBKH, IIO 3MIHA ICTOTHUX YMOB
npari:

1) Mae OyTH BUKJIMKaHA HASBHICTIO 00 €KTUBHUX IPUYHH;

2) CTOCY€EThCS MIAIPUEMCTBA 200 HOr0 CTPYKTYPHOTO IMiAPO3ILIYy.

3) Mae cremiaabHUR MOPSAAOK MPOBEACHHS, KU moTpeOye aeTamizarii Ha
3aKOHOJJaBUYOMY DPIBHI Ha MeEpioj [li peKUMY BOEHHOTO cTaHy. BOaudaeTncs, 1o cT.3
3akony Ykpainu «IIpo opranizarito TpyJ10BUX BIIHOCUH B YMOBaX BOEHHOT'O CTaHy»
JOLIIBHO JTOTIOBHUTH HOPMOIO, IO IPYHTYe€TbCcs Ha KOMeHTapli MiHicTepcTBa
€KOHOMIKH YKpaiHU TaKOro 3MICTY: «IpPalIBHUKH, K1 IPSIMO HE BIIMOBUIIUCS 3MIHU
1ICTOTHUX YMOB TIpalli Ta y 3B’SI3Ky 3 BOEHHUMH J[IIMH HE MOXYTh MepeixaTH B HOBE
MICLIE3HAXO/DKEHHSI MIANPUEMCTBA, YCTAHOBM, OpraHizamii — HE MOXYTh OyTH
3BUJIbHEH] BIANOBIIHO 10 II. 6 4.1 cT. 36 K3mlI».

3MiHa ICTOTHUX YMOB Tpaili, SK MpaBOBa KOHCTPYKIIS Taigy3l TPyAOBOTO
npaBa, Ma€e BIIOYBaTUCh y BIAMOBIIHOCTI 0 COL1AJIbHOTO MPU3HAYEHHS TPYJIOBOTO
mpaBa Ta TpPaHCIIOBaHHS MOro comiaidbHOl (QYHKINI, 110 3abe3nedyyBayin O
JIOTPUMAaHHSI TPYJIOBUX TIPaB MpaIliBHUKA 1 00epiraiu BijJ CBAaBULIS pOOOTOAABIIS.

[lutaHHg 3MiHM ICTOTHHX YMOB Ipalli, 30KpeMa 3MiHM YMOB OIUJIaTH Tparli B
OIK TOTIPIIEHHS MAalOTh 1€ JOCTaTHbO HEPO3B’SI3aHUX MPOOJIEM, IO MOXKYTh
MPU3BOJUTH /10 IOPYIIEHHS TPYAOBHUX IPaB MPaliBHUKIB, a BIATAK HAYKOB1 pO3BIIKU
B I[bOMY HAMPSMI € IEPCIEKTUBHUMU B TIOAIBIIIN POOOTI.
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