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NOHATTA NEPEMILWLEHHA NMPAUIBHUKA
TA BIMJ1MB NMPOABY CBOBOAU BOI
CTOPIH TPYOOBOI'O AOIrOBOPY

HA ETAII UOrO YKNAOEHHSA

HA KBANI®IKALUIO PISBHOBUAIB
NMPABOBOI KOHCTPYKUII 3MIH
TPYOQOBOI'O AOIOBOPY

Ya. Fatieiev

THE CONCEPT OF EMPLOYEE MOVEMENT
AND THE EFFECT OF THE EXPRESSION
OF THE FREE WILL OF THE PARTIES TO
THE EMPLOYMENT CONTRACT AT THE
STAGE OF ITS CONCLUSION ON THE
QUALIFICATION OF THE VARIOUS TYPES
OF LEGAL CONSTRUCTION OF
AMENDMENTS TO THE EMPLOYMENT
CONTRACT

AHoTanisg. MeToro 1€l CTaTTi € po3MIf] TaKoro Pi3HOBHY IPaBOBOi KOHCTPYKLIi 3MiH
TPYZOBOTO JOTOBOPY SIK «IEpEeMIllleHHs TMpaliBHUKa» 3aJUlsi BU3HAYEHHS LBOTO MOHATTS Ta
BCTAHOBJIGHHS BIUIMBY MPOSIBY CBOOOJM BOJI CTOPiH TPYZOBOIO JOTOBOPY Ha eTami Horo
VKJIaJeHHsT Ha KBali(ikaiito pPI3HOBUIIB MPAaBOBOI KOHCTPYKIIT 3MiH TPYAOBOTO JOTOBODPY.
OOrpyHTOBaHO, 110 BUJIYYEHHSI MOXKJIMBOTO BaplaHTy MEPEMIIEHHS, 1110 3apa3 MICTUTHCS B CT. 32
K3nll Vkpainu — «3MiHa CTPYKTYPHOTO MIAPO3AUTY» HE € IOIUIBHUM, OCKITBKH TEpeMIIeHHS
MpaliBHUKA OXOIUIIOE JIMILE Ti BapiaHTH 3MiH, sIKI HE BUXOJSATh 32 MEX1 YMOB TPYAOBOI'O JJIOTOBOPY
Ta ICTOTHMX yMOB mpaii. BcraHoBieHo, o cBoOoa BOJI CTOPIH TPYAOBOTO JOTOBOPY HA €Talli
Horo ykJiaJeHHs BIUIMBAa€E Ha KBali(iKalilo pPi3HOBHUJIB MPaBOBOI KOHCTPYKIIi 3MiH TPYAOBOIO
JIOTOBOPY M HACHiAKM MOXYTh OYTH 3aJ€XHO BiJ 3MICTYy TpPyIOBOI'O JOTOBOpY ab0 y BUIJIAAIL
nepemilieHHs abo y BUTJISAL epeBe/ieHHs. BicyTHICTh IPUITUCY PO HaJaHHS 3T0/U IMpalliBHUKA
Opy THepeMillleHHI Ha iHIe pobode MiCIe He 3HWXKYE 3aralbHUN piBeHb HOro rapaHTiid, a €
JIOTIYHUM MEXaHI3MOM Yy JIaHII031 peanizalii mpaBa Ha Mpaiffo, ajpke 3a 3arajbHUM IPaBHIOM
KOHKpETHEe poboye Miclie He € TAaKUM ICTOTHUM MOKa3HUKOM, 1[0 BIUIMBAE HA BUKOHAHHSA pPOOOTH,
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BiJl TOTO BiH 1 HE BITHOCUTHLCS JJO 00OB’I3KOBUX YMOB TPYJIOBOTO JIOTOBOPY, & TOMY i HE MOTpedye
3TO/IM JPYTOi CTOPOHU TPYAOBUX BiJHOCHH.

Knrowuosi cnoea: cBoboma BOJi CTOPIH TPYAOBOTO JIOTOBOPY, TPYAOBHH JIOTOBip, TPYAOBI
BITHOCHHHM, 3MiHa TPYAOBOTO IOTOBOpY, TPYHIOBI IpaBa, MpaliBHUK, poOOTOAaBelh, MPaBO Ha
MpaIfio, rapaHTii, MepeMilleHHs, TePEBEICHHS 3MiHa ICTOTHUX YMOB TIparli

Annotation. The purpose of this article is to consider such a type of legal construction of
changes to an employment contract as "employee transfer” in order to define this concept and
establish the influence of the manifestation of the free will of the parties to an employment contract
at the stage of its conclusion on the qualification of types of legal construction of changes to an
employment contract. The prescriptions of the legislator in Article 32 of the Labor Code of Ukraine
regarding the characteristics of transfer, upon detailed examination, point to the limits of the
freedom of will of the parties to the employment contract, because it is the qualifying features that
serve to distinguish transfer from transfer and are the benchmarks that determine these limits. The
following definition of "relocation of an employee" is proposed in the future fundamental legal act
that will regulate labor relations: "relocation is a change in the workplace of an employee at an
enterprise, institution, organization, a change in a structural unit in the same area, assignment of
work to another mechanisms or equipment within the scope of the specialty, qualification or
position specified in the employment contract”. It is substantiated that the exclusion of the possible
option of relocation, which is currently contained in Article 32 of the Labor Code of Ukraine -
"change of structural unit" is not appropriate, since the relocation of an employee covers only those
options for changes that do not go beyond the terms of the employment contract and essential
working conditions. Therefore, if the employment contract stipulates that the employee will
perform work at facilities located in different settlements, then the performance of this work in
different areas does not go beyond the definition of the established concept of displacement. The
freedom of will of the parties to the employment contract at the stage of its conclusion affects the
qualification of various types of legal construction of changes to the employment contract, and the
consequences may be, depending on the content of the employment contract, either in the form of
relocation or in the form of transfer. The absence of a prescription for the employee’s consent when
moving to another workplace does not reduce the overall level of his guarantees, but is a logical
mechanism in the chain of realization of the right to work, because as a general rule, a specific
workplace is not such a significant indicator that affects the performance of work, from moreover,
it does not belong to the mandatory conditions of the employment contract, and therefore does not
require the consent of the other party to the employment relationship.

Keywords: freedom of will of the parties to the employment contract, employment contract,
labor relations, change of employment contract, labor rights, employee, employer, right to work,
guarantees, relocation, transfer, change of essential working conditions

Ilocmanoseka npobaemu. Ha erami pedopMyBaHHSI TPYJIOBOTO 3aKOHOJIABCTBA,
10 TIEPMAHEHTHO TPUBAE B 3A00yTTS YKPATHOI HE3aJEKHOCTI W MPOJOBKYETHCS
W 3apa3, Oyap-sfiKi TMUTAHHS, MOB’S3aHI 3 JOCTIIKCHHSIM MPaBOBUX KOHCTPYKITIH
peryyitoBaHHs TPYJOBHX BIJHOCHH MarOTh HEAOHMSIKY aKTyalbHICTb, K€ IXHA
XapaKTEPUCTHKA € BAXKJIMBOIO JUIsl YTBOPEHHS IPABOBUX MEXaHI3MiB, 10 BBIMAYTh y
HOBUM 3acaJHUYU{ HOPMATUBHMM aKT, IO CTaHe O0a30BUM Yy perjiaMeHTallli
TPYJIOBUX BITHOCHH. 30KpeMa II€ CTOCYEThCS W TaKOi MPAaBOBOI KOHCTPYKIN SIK
«TEepPEMIIIIEHHS MTPaIliBHUKA.
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Ananiz ocmaunix oocniodicens. IIuTaHHs MEpEeMIIICHHS TPaIliBHUKIB PO3TIISI-
JAIACh Yy TpalsiX HAyKOBIIIB, ajJi¢ HE MOXHa CKa3aTH, IO CHhOTOJHI TYyT MOJKHA
noctaBuTd Kpanky. Tak, lO.B. backakoBa pgocimiguia NHTaHHS TEPEMIMIEHHS
JIEep’KaBHUX CIIYKOOBIIIB BiJ] 3arajJbHOTO MPAaBOBOIO PETYIIOBAHHA J0 0COOIMBOCTEN
moao 1iei kareropii mpariBHukiB [1], FO. B. KepHsikeBuu po3risHysia npaBoBYy
npupony mnepemimeras [2], K. }O. MenpHUK mpoaHanmizyBaB KOHIENTyaJbHE
NUTaHHS CTAOUIBHOCTI Ta 3MIHIOBAHOCTI TPYAOBUX BIIHOCHH Yy KOHTEKCTI 3MIHU
yMoB TpynoBoro goroopy [3], O. O.KoBanenko mocnmiguina mpobdiemMu cBoOOaU
BOJII CTOpPIH TPYAOBOTO JOTOBOPY, 30KpeMa Ha €Talll BCiX PI3HOBHUIIB 3MIHU YMOB
TpyaoBoro aorosopy [4], [5], [6]. I1. JI. [Tununenko po3risgaB npoodsiemMu, moB’ i3aHi
13 TEpeMIllleHHs M TMpaliBHUKa B PO3pi3l BIUIMBY OCOOJIMBOCTEH MPaBOBOTO
peryJitoBaHHs Ha piBeHb TPyJ0oBUX rapantiii [7], B. B. Pen, O. O. Haropna po3riusu-
HYJIM PO3MEXYBaHHS 3MIH YMOB TPYJIOBOTO JOTOBOpPY [8]. Aje, HE 3BaXKalouu Ha
I'PYHTOBHICTb ITUX POOIT, yC€ K € MUTAHHS 111010 BU3HAYEHHS MEPEMIIIEHHS, SIKI TaK
1 3aJIMIIAIOTECS HEBUPIIEHUMU. biibilie Toro, Takuii HaphKHUM KaMiHb y peaizallii
npaB JIIOJWHU SIK CBOOOJIA 11 BOJII MpPH JOCTIKEHHI 3J]aT€H HaJaTh HOB1 BUCHOBKHU,
110 30aradyroTh HAyKy TPYIOBOTO IIPaBa, MO0 MATAHHS ITePEMINICHHS TpaIliBHAKA.

Dopmynrosanns memu cmammi (nocmanoska 3aedants). MeToro 1€l cTarTi
€ aHalll3 TaKoro pPI3HOBHJY MPAaBOBOi KOHCTPYKIi 3MIH TPYIOBOTO JOTOBOPY
K «TEPEeMIIICHHS TpaIliBHUKa» 3aJIsl BU3HAYCHHS IOTO TIOHATTS Ta BCTAHOB-
JIEHHSl BIUIMBY MpPOSIBY CBOOOJM BOJII CTOPIH TPYAOBOrO JOrOBOPY Ha €Tami HOro
VKJIaJeHHS Ha KBali(ikalilo pPI3HOBHU[IB MPAaBOBOI KOHCTPYKIIi 3MIH TPYIOBOIO
JIOTOBOPY.

Buxnao ocnosnoco mamepiany. «B ocHOBI peanizallii CTOpoHaMH TPYAOBOTO
JIOTOBOPY CBOIX IMpaB JICKUTH iX CB0OOAA BOJI, KA W BEIE JO YTBOPCHHS FOPUIMY-
HOTO (haKTy — TPYIOBOTO JOTOBOPY, IO CIPUUYNHSIE BUHUKHEHHS TPYIOBUX IPABO-
BiTHOCUHY [6, c. 102]. «O1HUM 13 KJIFOUOBUX MPHUHIIUIIB TPYIOBUX MPABOBITHOCHH €
iXHsI CTaOUTBHICTH Ta BU3HAUCHICTh TPYIOBUX MpaB 1 000B’S3KIB Cy0’€KTIB, a caMme:
mpariBauka 1 poboromanisg. Kpim Toro, TpyIoBi NpaBOBITHOCHHM JIWHAMIYHI M
MOXXYTh 3MIHIOBATHCS MiJi BIUIMBOM IOPUAUYHHMX (DAKTIB, Meper0adyeHuX YMHHUM
3aKoHOaBCTBOMY [8, ¢. 180].

Cr. 32 K3nll Ykpainu xapakrepusye nepeMillieHHs NpaliBHUKA, 3a3HAYAI0UN:
«HE BBAXKAETHCS TIEPEBEJICHHSIM Ha 1HIY poOOTY i HE MOTpeOye 3roau MparliBHUKA
nepeMilieHHsl Horo Ha TOMY 3K MIJNPUEMCTBI, B YCTaHOBI, OpraHi3amli Ha I1HIIE
poboue Miciie, B 1HIIMK CTPYKTYPHUN MIAPO3IIT Yy Tiil K€ MICHEBOCTI, TOPYICHHS
poOOTH Ha THIIIOMY MeXaHi3Mi a00 00JIaIHaHHI B MEXKaxX CIEIlaTIbHOCTI, KBai(hiKari
qi 1mocaau, oOyMOBIEHOI TpyIOBUM JoroBopoM. PobGoTomaBens He Mae mpaBa
nepeMiliaTy mpaiiBHUKa Ha POOOTY, MPOTUIIOKAa3aHy HOMY 3a CTAaHOM 370pOB’s» [9].

O. O. KoBanenko 3a3Havae, 1 3 1i BHUCJIOBIIOBaHHSM, BOYEBH/b, BapTO
MOTOJIUTHUCH, IO «i3 TAKOTO MPHUIHUCY CKIIATAETHCS BPAXEHHS, 10 3aKOHOJIABCTBOM
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MeX1 CBOOOIM BOJII POOOTOAABISI MpHU 3IMCHEHHI MEPEMIIIeHHs MpalliBHUKA HE
BCTAHOBIIIOIOTHCSL — AK€ Majo TOTO, L0 MOPSJOK MPOBEACHHS MEPEMIIICHHS He
periiaMeHTyeThCsl, TaK Iie W cBoOOAa BOJI MpalliBHUKA MPU LBOMY CEPHO3HO
noTepriae, 00 WOro 3roju Ha mepemilieHHs He noTpiOHo. OHak 11e He Tak. | mpu
JeTaJTbHOMY aHaIli31 MEepeMIleHHs IIe BPa)XXCHHS CHpPOCTOBYeThCs» [4, c. 314], [5,
c. 252]. Ilpunucu 3akoHomaBug B cT.32 K3nll VYkpainn mono XxapakTepUCTHKH
MepEMIIIICHHS TP JIETAIbHOMY O3HAaHOMJICHHI IMCHO BIIKPUBAIOTH 3aBICY MEPIIOTO
NOTJISIY M 3a3Ha4YaroTh MEXk1 CBOOOIM BOJII CTOPIH TPYAOBOIO AOTOBOPY, alKe caMe
KBaJTi(DiKyrOUi O3HAKH, IO CAYTYIOTh BIIMEXYBaHHSM MEPEBEIACHHS BiJl IEPEMIIlICH-
HS 1 € THMHU OpIEHTUPaMH, 110 BU3HAUYAIOTH III MeXi. 30KpeMa, MOBa iJie mpo BCl,
HECYTTEBI 3 MOy BUKOHAHHS pOOOTH, MOMEHTH, SIKI 3HAXOIATHCS 32 MEKaMu
KJIIOYOBOI'O BM3HAYCHHS IpaBa Ha Mpali0 ¥ HE BIUIMBAIOTh ICTOTHUM YUMHOM Ha
peanizaiilo ocTaHHbOro. MoBa Hje mpo 3MiHy poOOYOro Micisi B MeXax MiIIpH-
€MCTBA, YCTAaHOBU Oprasizailii, 3MiHy CTPYKTYpPHOTO MIAPO3ILIy B MEXKax TIEl XK
MICLIEBOCTI, AOPYYEHHS pOoOOTH HA IHIIOMY MexaHi3mi abo oOnanHanHi. [Ipuyomy
BCl Il JIOIMYCTUMI 3MIHU B MEXKaxX CIeIialbHOCTI, KBamdikaIii yu mocaau, o0yMoB-
JI€HOI TPYAOBUM J0oroBopoM. ToOTO Bce, 110 3HANUIUIO BiIOOpaXKEHHS B TPYIOBOMY
JIOTOBOP1 — BOHO € ICTOTHUM — y BUIAJKaX, KOJIM 11€ BU3HAUYMUB 3aKOH 00 €KTUBHO
s BCiX — OO II¢ BU3HAYMB 3aKOHOJABEIb SIK OOOB’SI3KOBUX YMOB TPYIOBOIO
noroopy B cT.21 K3nll Vkpainu, abo 1ie Ha gomady ¥ ajii OKpeMUX CTOpiH — 00
BOHM BUKOPHUCTAJIM 3MOTY JIONOBHUTH TPYIOBUI JOTOBIp (aKyJIbTaTUBHUMU
YMOBaMHU ¥ OKPECIMJIN MEXaMH TPYJOBOTO JOTOBOPY OlNble, HDK 1€ BU3HAYUB
poOOTOaBEIIb.

Takox BapTO HAroJIOCUTH, IO AYMKH HAYKOBI[IB PI3HATHCS: @ YU MICTUTH
ct.32 K3nll Ykpainu BusHauenHs nepeminienns. Tak, FO.B. KepusikeBuu 3a3Hauae:
«Ha ’KaJib, YUHHE TPYI0BE 3aKOHOJABCTBO HE MICTUTh BU3HAUECHHS MOHATTS MEpeMi-
meHHs [2, c. 163].

1O.B. backakoBa 3a3Hauae, mo «y 4.2 c1.32 K3nll cdpopMynboBaHO MOHATTS
«TEepPEMIILIEHH», OJJHAK BOHO C()OPMOBAHO HEYITKO i Ma€ MEBHI CyMEPEYHOCTI — e
MOJK€ CTaTH JPKEPEJIOM MOPYILIEHb 3aKOHOJAaBCTBA I BUHUKHEHHS TPYAOBHUX CIIOPIB)»
[1, c. 21]. I3 miero AyMKOIO 3arajioM BapTo MOTOJUTHCH — 00 i cripaBi, BUBHAUYCHHS
HE € TaKUM y PO3yMiHHI JediHiIii, a HEUITKICTh 3aBXKU MOPOKYE HEOTHO3HAYHE
TiaymaueHHd. ToMy, BOYEBH[b, BapTO MpU (POPMYIIOBaHHI HOPMU ManHOYTHHOTO
3aCTOCYBaTH IpaBHWJIa BUBHAYEHOCTI A0 Ii€l AediHimii i iTH He BiJ MPOTUIICKHOTO.
[ToTpiOHO YiTKO CPOPMYIIIOBATH MOHATTSA 13 3ACTOCYBAHHIM KIIFOUOBHX IMO3HIIIH, 1110
HOTO XapaKTepu3yloTh, a CaMe: IEPEeMIIICHHS — 1€ 3MiHa PoO0YOro MiCIIsl MpalliB-
HUKA Ha MIANPUEMCTBI, B YCTaHOBI, OpraHi3alii, 3MiHa CTPYKTYPHOTO MIIPO3AUTY B
TIA K€ MICIEBOCTI, AOPYYEHHS pOOOTH HA 1HIIOMY MeXaH13Ml abo oOJaJHaHHI B
MEXax CIeialbHOCTl, KBamidikaiii 4u mocaau, oOyMOBJICEHOI TPYAOBUM JIOTO-
BOPOMY.



194 36ipHUK HayKosuUX rpaub XapKieCbK020 HauioHambHO20 nedazoaiyHozo yHisepcumemy
imeHi I'. C. Ckosopodu «MPABO». Bunyck 38, 2023 p.

Tyt Bapro Haronocutu Ha nponosuuii 0. B. backakoBoi mpo IOLUIBHICTh
BuitydeHHs 3 4.2 ¢1.32 K3nll Ykpainu cioBocnonyueHHs «CTPYKTYPHUIA TAPO3ILY,
110 Ha i1 JYMKY «JI03BOJMTH YITKO BU3HAYHMTH TEPEMIIICHHs TpamiBHuKa» [1, c. 21],
3 SIKOIO HaBPSIJl YU MOKHA TIOTOJIUTHUCH, aJ1)KE€ BUCHOBOK MPO JOLIBHICTH 3pO0JIEHO 3
noryisiy Bim okpemoro Bumaaky. Tak, FO. B. backakoBa 3a3nauae: «Cneuudika
BUKOHAHHS JCSIKUX BUIIB pOOIT HE Jla€ MIACTaB PO3TIIAIATH SK TMEPEBEIACHHS 3MIHY
CTPYKTYPHOTO TiAPO3MUTy, HaBITh SKIO TPH I[OMY BIJOYBAE€THCS HAIpaBICHHS
mparfiBHAKa Ha pOOOTY B 1HIITY MICIIEBICTh (MICIIEBOCTI), SKIIO 11€ BXOAUTH JI0 3MICTY
1oro TpyaoBoi ¢yHKIlli. 30KpemMa, He BBAKAETHCA MEPEBEICHHAM JT0PYUYEHHS poOOTH
MpaliBHUKY Ha 00’€KTaxX PO3MIMICHUX B IHIIIM MICIIEBOCTI, SKIIO MPH YKJIaJACHHI
TPYJIOBOTO JIOTOBOPY CTOpPOHAMH OOYMOBJICHO, IO TMPAIliBHUK BUKOHYBAaTHME
po0OOTH Ha 00’€KTax, SIKlI 3HAXOAATHCS B JIEKUIBKOX HACEJIIEHUX MYHKTaX. Y TaKOMY
pasi 3MiHa Miclsl poOOTH MOXK€ OYTH BU3HAHO TEPEBEACHHSM, TUIBKU TOJ1, KOJHU
3MIHUTBCSL TIEPENIK OOYMOBJIEHUX Yy TPYJIOBOMY JIOTOBOpPI HACENEHUX ITyHKTIB»
[1,c.21].

besnepedno, koM B TPYJIOBOMY JOTOBOP1 3a3HAYEHO MPO CrenudiKy BUKO-
HaHHS TPYJIOBOI (DYHKIIII, sIKa MOJISITa€ B TOMY, 110 pOOOTa BUKOHYETHCS Ha PI3HUX
0o0’€KTax, IO pO3TAlIOBaHI B pI3HUX HACEJIICHUX IyHKTaXx, TOOTO MpaIliBHUK
MepeMIIYEThCS B 1HIITY MICIIEBICTh, Ma€ Miciie nepeminienHs. Asie 0. B. backakosa
HE 3BepTae yBaru Ha Te, o cT. 32 K3nll Ykpainu mMicTuTh npunuc «o0yMOBIEHOI
TPYJIOBUM AoroBopomy». Llg kBamidikyBalibHa 03HaKa Ja€ pPO3yMIHHS TOTO, IO T€,
110 OOYMOBJIEHO JIOTOBOPOM 1 € TIE€I0 MEXKEIO0 MPABOBUX MOXKIMBOCTEH NJIsi CTOPIH
TPYJIOBOTO JOTOBOPY O€3 HEOOXiMHOCTI, MPAIIOI0YU B MEXax YXe HUMHU BU3HA-
YEHOT0, 3alUTyBaTH 3roAy, 00 1€ HE € 3MIHOIO ICTOTHUX YMOB, IO BIUTUBAIOTh HA
BUKOHAHHSI POOOTH, a TOMY HE MAalOTh MOTPeOYBAaTH 3amUTy HA BOJICBHSBJICHHS
1HIIOT CTOPOHU TPYAOBOI'O JOTOBOPY.

BignosigHo, HE 3BaXkarouM Ha XaOTUYHICTh MOJAHHS BU3HAYCHHS B JediHimii
nepemiieHHs B cT. 32 K3nll Ykpainu, mo aemno Moxxe CHaHTeIMYUTH YUTada, yce K
€ 4ITKMi Hab0ip KBami(iKyBaJIbHMX O3HAaK MPAaBOBOi KOHCTPYKIIi, HI0 J1O3BOJISIE
MPaBUJILHO KOHCTATYBAaTH T€ YU TE SIBUILE, YCTAHOBIIOIOYH, JI0 SIKOTO KOHKPETHO
BUJTY 3MIH TPYJIOBOTO JIOTOBOPY BOHO HAJICKHTh.

3MICT KOHCTPYKIi mepemimieHds, Bunucanoi 4. 2 ct. 32 K3nll VYkpainu,
nonoBHIOE 11.31 IlocranoBu Ilnenymy BepxoBHoro Cyay Ykpainu «lIpo npaktuky
pO3TIsiAy cylaMu TpyAdoBUX criopiB» Ne9 Bix 6 nmucromnana 1992 p., skuii 3a3Havac:
«HE BBAXAETBHCS TEPEBEJCHHSM, IO MOTpPeOye 3roau MpalliBHUKA, MEPEMIIICHHS
HOT0 Ha TOMY X MIANPUEMCTBI (B YCTAHOBI, OpraHizallii) Ha iHIIe poOode MicIe, B
IHIIMI CTPYKTYPHUI MIAPO3/IIT HA TEPUTOPIT MIJIPUEMCTBA B MEXKax TIET K MicIe-
BOCTI, JOPYYEHHsSI pOOOTH Ha 1HIIOMY MeEXaHi3Mi a0o arperati Mpu MPOJAOBKEHHI
poOOTH 3a TIE XK CHEHIAJBHICTIO, KBaM(QIKaIl€l0 YU IOCaIol0 M 3 TUMH X
1ICTOTHUMHU yMoBaMu mpatii. OTHAK 1 IEpeMIleHHs] He MOKe OyTH O€3MOTHBHHUM, HE
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oOymoBieHUM iHTepecamu BUpoOHUIITBa» [10, m. 31]. To6To Ilnenym BepxoBHOTO
Cyny VYkpaiHu akIeHTyBaB yBary He TUIbKH, SIK 3aKOHOJaBellb Ha OOYMOBIEHI
TPYJOBHUM JOTOBOPOM, a M Ha BCIX ICTOTHUX YMOBax mpaili. | Tako>K HarojocuB Ha
000B’SI3KOBIM HAsSBHOCTI MOTHUBY JUISl MEPEMIIICHHS, KU Mae OyTH OOyMOBJICHUM
1HTepecaMu BUPOOHHIITBA.

BapTo Takox 3ynmMHUTUCH 1 HA TaKii TyMIli, IO «y 3B’A3KY 13 MependadeHoro
TPYJOBUM 3aKOHOJIABCTBOM MOXKJIMBICTIO 3MIHIOBATH poOOYE MicCIle IpalliBHUKa 0e3
HOTO 3rofil 3HIKYETHCS 3aralibHU piBEHb TapaHTiil TPYJOBUX IPaB MPaIliBHUKIB)
[7, c. 338], mo dopmye BiAMOBITHY MPOTO3UILIIO BIAMOBUTHCS BiJ] BUKOPUCTAHHS B
TPYZAOBOMY IpaBi MOHSTTS «IEPEMILICHH MPAIliBHHUKIB.

Ha moro ay™mKy, BIACYTHICTH NMPHUMIHCY MPO HaJaHHS 3TOAM NpalliBHUKA MPU
nepeMilieHHl Ha iHIIe poboye MiClle HE 3HIDKYE 3arajbHUM piBEHb TapaHTii, a €
JIOTIYHUM MEXaHI3MOM Y JIaHI[}031 peaniizallii mpaBa Ha Mpaiio, aJke 3a 3aralbHUM
IIpaBUJIOM KOHKPETHE poOoU€e MiClle HE € TAKUM ICTOTHUM MOKa3HUKOM, IO BILJIUBAE
Ha BUKOHAaHHS pOOOTH, BiJ TOr0 BiH HE € OOOB’SI3KOBUMH YMOBaMH TPYIOBOIO
JIOTOBOPY. SIKIO AJI OKpeMoi JIOAMHHU 1€ BaXJIMBO — Y HEI € MpaBO HAMOJSATraTu Ha
BKJIFOYEHHI I[i€1 YMOBHU JI0 TPYAOBOIO JOTOBOPY — 1 TOJII, MEPEMIIIEHHSI Ha 1HIIE
poOoue micie Oyae BBaXKaTHCs NEPEBECHHAM 1 MOTpeOyBaTUME 30U MpalliBHUKA.
AJxe, SK 3ayBaXylOTh HAyKOBLI-TPYJOBUKH, «3a BIICYTHOCTI Yy TPYJOBOMY AOTO-
BOp1 JIOJAaTKOBUX YMOB BiH yce OJHO OyAe BBa)KaTUCS YKJIQJ€HUM, OJHAK BOada-
€TbCS, 110 BKJIIOYEHHS CTOPOHAMU JO 3MICTY TPYAOBOIO JIOTOBOPY JOJATKOBOL
YMOBU aBTOMAaTHUYHO POOUTH i1 000B’A3KOBOIO M BuUKOHaHHsS» [3]. I came me
BOJICBUSIBJICHHS CTOpIH 3MIHMTH MEXKI MPOCTOPY CBOOOAM BOJII CTOPIH MPHU 3MiHI
TPYJOBOTO JOTOBOpPY, IO, A0 peyl, MPU3BEAE A0 3MIHM PI3HOBUAY MPAaBOBHX
KOHCTPYKIIIH, [0 OXOIUTIOIOTHCS UM TMOHATTSIM 1 KJIaCU4YHE Ji TPYAOBOTO IpaBa
nepeMilieHHs! TpaHC(POPMYEThCS B TIEPEBEACHHSI.

Bucnosku 3 ypboco docnioocenns i nepcnexmusu noOAIbWUX PO3BIOOK V YbOM)
Hanpsmi. TakuM YUHOM, MOXHA 3pOOUTH TaKl BUCHOBKH:

1. Ct. 32 K3IIII Ykpainu MICTUTh TOHSTTS «IIEPEMILLIEHHS MPaL[IBHUKAY, X04a
i1 He 30BCIM YiTKO BU3HAudeHe. J[J1si OLIbIO1 BH3HAYEHOCTI LBOTO ITOHSTTS B Maki-
OyTHBOMY 3aCaJIHUYOMYy HOPMATHBHO-IIPABOBOMY aKTi, IO Oyje periaMeHTyBaTH
TPYJOB1 BIJIHOCMHHM IIPOTIOHYETHCS Taka JACQIHIMISA: «MEpeMillleHHs — Ie 3MiHa
poboyoro wmicus mpalliBHHKa Ha MiANPUEMCTBI, B YCTAaHOBI, OpraHisailii, 3MiHa
CTPYKTYPHOT'O TIAPO3ALTY B TiH € MICIIEBOCTI, JOPYYEHHsS pOOOTH Ha IHIIIOMY
MeXaHi3Mi ab0o oOJlaJlHaHHI B MeKaX CHeIiaJIbHOCTI, KBamidikamii 4u mocaiw,
00yMOBJICHOT TPYZOBUM JOTOBOPOM).

2. BukiroueHHs1 MOKIIMBOTO BaplaHTy MEPEMIIEHHs, 1110 3apa3 MICTUTHCS B
ct. 32 K3nll VYkpainm — «3MiHa CTPYKTYpHOrO MIiAPO3ILIY» HE € JOLIIBHUM,
OCKIJIbKA TEpPEMIIIEHHs MpaliBHUKA OXOIUIIOE JIMILIE Ti BapiaHTH 3MIH, SIKI HE
BUXOJISITh 32 MEX1 YMOB TPYJOBOI'O JIOTOBOPY Ta ICTOTHUX YMOB mpartii. OTxe, SKIIOo



196 36ipHUK HayKosuUX rpaub XapKieCbK020 HauioHambHO20 nedazoaiyHozo yHisepcumemy
imeHi I'. C. Ckosopodu «MPABO». Bunyck 38, 2023 p.

B TPYJOBOMY JIOTOBOplI BH3HAYEHO, IO MpaI[IBHUK BUKOHYBaTUME pPOOOTH Ha
00’€eKTax, SIK1 pO3TallIOBaHi B PI3HUX HACEICHHUX MYHKTAaX, TO BUKOHAHHS 1€l pOOOTH
B PI3HIA MICIIEBOCTI HE BHUXOIUTh 3a MEXI BH3HAYCHHS YCTaJCHOTO ITOHSATTS
MepEMIILICHHS.

3. CBoboma BOJII CTOpIH TPYAOBOrO JIOrOBOPY Ha €Tami HOoro YyKIaJaeHHs
BITMBA€ Ha KBaTI(IKaIiO Pi3HOBUIIB MPAaBOBOT KOHCTPYKIIii 3MiH TPYJOBOTO JIOTO-
BOPY ¥ HACIIKU MOXYTh OYTH 3aJIe)KHO BiJ 3MICTY TPYIOBOTO JOTOBOpPY abo y
BUTJISI TIEPEMIIIICHHS YU TIEPEBEACHHS.

4. BiJICyTHICTh IPUIIUCY TIPO HATaHHS 3TOAM IpalliBHUKA MPU MEPEMIIICHH] Ha
1HIIIE poOoYe MiCIle HE 3HWXKYE 3arajlbHUN piB€Hb HOTO TapaHTid, a € JIOTIYHUM
MEXaHI3MOM Y JIaHIII031 peai3allii mpaBa Ha Mpalfio, apke 3a 3arajJbHUM IPABUIOM
KOHKpETHE poOoue MICLE HE € TaKMM ICTOTHUM IIOKa3HMKOM, IO BIUIMBAE Ha
BUKOHAHHS POOOTHU, BiJi TOTO BIH HE € OOOB’A3KOBUMH YMOBaMU TPYJIOBOTO
JIOTOBOPY, @ TOMY ¥ He MOTpeOdye 3ro/id APYroi CTOPOHU TPYJOBUX BIAHOCHH.
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