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OEAKI ACNEKTU PO3BUTKY NPABOBOI OEPXXABU Y COEPI
3ABE3MEYEHHSA TA 3AXUCTY NPAB OITEN LWNAXOM
IMMJIEMEHTALIT MDKHAPOQHUX AKTIB B YKPAIHCbKE
3AKOHOOABCTBO

Anomauin. Y CcTaTTi PO3KPUTO BAXIMBI MPABOBI ACHEKTH IMILIEMEHTAIlil MIKHAPOIHUX
HOPM B YKpaiHCbKE 3aKOHOJABCTBO, 30Kpema, KOHBEeHII mNpo NMBUIBHO-TPABOBI aCHEKTH
MDKHapOJHOIO BMKPAJEHHS JiTeH, 3 MeTOl peai3auii MpaBoBOi OXOPOHM Ta 3axXUCTy IIpaB
IiTEH.

ABTOpHU mpoaHai3yBall MIKHApPOJHI JTOKyMeHTH, 30kpeMa, Konenuiro OOH npo mpasa
TuTHHY, KOHBEHIII0 PO LMBUIBHO-PABOBI aclEeKTH MIXXKHApPOJAHOrO BUKpaaeHHs AiTed, [lopamox
BukoHaHHs KouBenuii 1980 poky Ha Teputopii VYKpaiHW, SKUH 3aTBEPIKEHO IMOCTAHOBOIO
Ka6inetry MinictpiB Ykpainu Bix 10.07.2006 Ne 952, Pexomenaauito ITAPE (2003) 20 «IIpo HOBI
IUIAXH pearyBaHHsS Ha MPaBONOPYLIEHHS HEMOBHOJITHIX Ta pOJb IOBEHAJIBHOI IOCTHUI», Ta
JOCTIIPKEHHSI HAYKOBIIB 110/I0 JI€PKaBHO-IIPABOBOI'O PErYJIIOBAaHHS MPAaBOBOi OXOPOHHU Ta 3aXUCTY
npaB AiTel, 30KpemMa, 3 MUTaHb MIXKHApOJAHOTO BUKPAJCHHS AITEH.

ABTOpH J1OCATIIN TIOCTAaBJIEHOI METH, 3’SICYBaIM OKPEMI IMUTAaHHS MPABOBOI'O PEryJIOBAHHS
OXOpPOHM Ta 3aXUCTy IpaB JiTeH, 30KkpemMa, y BUIAJKaX MIKHAPOJAHOIO BUKPAJEHHS AITEH, B TOMY
YUCI HaJlajdu PEeKOMEHJallli 11010 3aCTOCYBAHHS Ta peali3allii 3aXucTy mpaB aiTed. BuznaueHo
HiJICTaBU Ta MOPSIOK 3acTocyBaHHS KOHBEHIT NMpo IMBUIBHO-NIPABOBI aCHEKTH MIKHAPOAHOTO
BUKpaJIeHH JIITeH, 3 METOI0 peastizallii IpaBOBOi OXOPOHU Ta 3aXHCTY MPaB JITEH.

ABTOpU TpoaHami3yBanu I[HCTpyKIil0 3 oOpraHizanii MPUMYCOBOIO BHKOHAHHS pillI€Hb,
3arBepkeHa Hakazom Minictepcra toctuiii Big 02.04.2012 Ne 512/5 ta mamanu pexomeHaarlii
11010 BHECeHHA 3MiH 10 3akoHy «IIpo BHKOHaBUe MPOBAKEHHS» CTOCOBHO BUKOHAHHS PIlIEHb
CYZIB 3 MUTaHb MI)KHAPOJHOTO BUKPAJCHHS JITEH, pEKOMEHIYBAIN Mepe10auuTH OKPEMU po3IiI
B 3aKOHi, 110 MICTUTh MOPSJIOK BUKOHAHHS pIlIEHb MPO MOBEPHEHHS TUTHUHHU IO JI€p’KaBU ii
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MOCTIHHOTO MPOXKMBAHHS BiANMOBIIHO 10 KOHBEHINT PO MUBLILHO-TIPABOBI ACIIEKTH MiX HapOJI-
HOT'O BUKPAJICHHS JTITCH.

Knwouosi cnosa: mixkHapoaHe BUKPaJCHHS JTiTeH, IpaBa AUTUHH, MI>KHAPOJIHI JOTOBOPHU Ta
yroau y cdepi 3abe3neueHHs mpaB IUTUHU, MIHICTEpCTBO FOCTHIIII, CHCTeMa HaIlaHHs 0€30TUIaTHOT
MIPaBHUYOI IOMTIOMOTH, 3a0€3TICUCHHS HalKpaIiX IHTepEeCiB TUTUHHU, B1IIOpaHHS JUTHHH.

Ilocmanoexka npobaemu. AKTYyanbHICTh TOCHIIPKEHHS IOB’si3aHa 3 HEOO-
X1IHICTIO Ta OakaHHAM BCTymy Ykpainu B €C, NiATPUMKH MIKHAPOJHUX MApTHEPIB
MiJ] 4aC BOEHHOTO CTaHy Ta y TICISBOEHHUHN TNEpioJl, BU3HAHHIM MIXKHAPOIHOIO
CHUIBHOTOI0 YKpaiHU SIK MPaBOBOI JIEpKaBH, 1€ JOTPUMYIOTbCS MpaBa Ta cBOOOAM
JIIOJIUHY, Ha MIXKHAPOJIHIN apeHi.

Taxosx ciij BpaxyBaTu, 10 OJHUM 3 HaIpPSIMKIB JE€P>KaBHOI MOMITUKU YKpai-
HU € 3a0e3MeueHHsl Ta 3aXHUCT IpaB JITeH, a OTXKE 1 yIOCKOHAJIEHHS HOPMAaTHUBHO-
IpaBoBOi 0a3u uepe3 IMIUIEMEHTAIll0 HOPM MIXKHApOJHOIO MpaBa B YKpaiHCbKE
3aKOHO/IABCTBO. YKpaiHa € ywacHulero KoHBeHLIH, MDKHapOAHHX JOTOBOPIB Ta
yroz y cdepi 3a0e3neueHHs paB JUTUHU.

Ananiz ocmannix odocniodcenv. B YKpaiHli oKkpeMi acleKkTd 3a0€3MEeUeHHs Ta
3axucty npaB nited nocuimkyBanu BueHi H. KpecroBcbka K. Crpuek, 1. denopuu
[1] Ta iamn gocmignukd. OKpeMi NMHUTaHHS MIXKHAPOJHOIO BHUKPAJICHHS JiTEH
nocmipkyBasm J{. Hemocmacosa [2], A. 3y6apesa [3], T. KiBasoa, O. boraaprok [4].
[TpoTe KOMITJIEKCHI MOCTIHPKEHHS 3a3Hauy€HOi TeMaTHKH HE MPOBOJWINCH, 2 YMOBHU
ChOTOZICHHSI 3YMOBJIOIOTh HEOOXIJHICTH HAYKOBOI'O MIJAXOAY JO0 OOIpYHTYBAHHS
OKpPEMHX acCTIeKTIB IaHOTO MUTAHHS.

Dopmyniosanns memu cmammi (nocmanoeka 3aedamHs). MeToro CTaTTi €
YTOYHEHHSI OKPEMHUX IHUTaHb MPABOBOIO PETrYJIOBAHHS OXOPOHM Ta 3aXUCTy INpaB
JTUTUHU, IMIUIeMeHTallli KoHBeHii MiKHApOAHO-TIPABOBUX HOPM YKPaiHCHKOTO 3a-
KOHO/IABCTBA, PEAJIbHOIO0 BUKOHAHHS CYJOBHX DIlIeHb Y c(epl MI>KHAPOJAHOTO BHUK-
paneHHs AiTen. s TOCATHEHHS METH aBTOpaMH IOCTABJICHO 3aBAaHHS JOCIIIUTH
OKpeMi MIKHApPOJHO-TIPABOBl aKTHU IOJI0 OXOPOHM Ta 3aXHCTy IIpaB JiTeH,
BU3HAUYMTH HUIAXU PO3BUTKY IPABOBOI JEPKaBH, 30KpeMa, Y cdepi 3a0e3neyeHHs Ta
3aXUCTy MpaB JiTeH, BHECTH MPOIMO3UIIIi MO0 BIOCKOHAJICHHS 3aKOHOJABCTBA Y
cdepi 3a0e3meueHHs Ta 3aXUCTY MPaB JIITEH.

Buxnao ocrnosnoco mamepiany. Cepen 1HIIOTO, MOYXEMO BHIUIUTH TaKl MIIAXH
PO3BUTKY TIPaBOBOI JEpXaBu, 30KpeMa, y chepi 3abe3reueHHsT Ta 3aXUCTy IpaB
ITEH:

1. Yepes npuennanna Ykpainu 10 KoHBeHIil, ABOCTOPOHHIX Ta 0araTto cTo-
POHHIX JTOTOBOPIB, 30kpema, Konsenrrii npo npasa autuau (20.11.1989), 6yna paru-
dikoBaHa YkpaiHoro me 27 mrororo 1991 poxy i1 HaOyma yuHHOCTI 27 BepecHs
1991 poky; 11 ciuns 2006 poky Ykpaina npueananach 10 KoHBeHIIIT Ipo HUBUIBHO-
MPaBOB1 ACMEKTH MIXXHAPOJHOTO BUKpajeHHs aiteit Bij 1980 p.; 1HII MI>XKHApOIHO-
npaBoBi JokyMeHTU. PobGoTa Haj npuennanHsMm Ykpainu o KonBenwiit y cdepi
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ciMeiiHoro mpaBa MpoaAoBxkyeTbcs 1 B 20-T1 poku. Hampukman, 20.06.2022 poky
VYkpaina patudikyBana KouBenmiro Pamu €Bpomm mpo 3amoOiraHHS HaCHIBCTBY
CTOCOBHO >KIHOK 1 JIOMAllHbOMY HACHJBCTBY Ta OOpOTHOl 13 UMM SBUIIAMH
(CramOybCcbKa KOHBEHIIIA).

2. Yepes BU3HAHHS Ta BUKOHAHHS PIIIEHb 1HO3EMHHUX CY/IB Ha MiJCTaBI
KoHBeHI1i#, TBOCTOPOHHIX YT'OJT ITPO MPABOBY OMOMOTY.

3. Uepe3 3acTOCyBaHHA MEXaHI3My JOCTYIy 10 MPaBOCYIAS 3a JOMOMOTOIO
cUCTeMH O€30IJIaTHOI MPAaBHUYOI JOMOMOTH SIK TPOMaJIgH YKpaiHH Tak 1 1HO3EMHUX
rpoMajisiH, SIKi 3BepTaloThcs A0 MiHIicTepcTBa OCTHUIlT YKpaiHU 4epe3 YINOBHOBA-
JKeH1 OpraHu CBOiX JeprkaB Ha mijactaBi ['aaspkoi Konpentii Big 25.10.1980 poky
PO IUBLIHHO-TIPABOB1 aCMIEKTH MIXXHAPOJAHOTO BUKPAJACHHS JIITEH.

4. Yepe3 BOpOBAIKEHHA B Pi3HI cepHu MPAaBOBOTO PETYIIOBAHHS 1HCTUTYTY
Meialli Ta BiJITHOBHOTO MPaBOCY//Is, 30KpeMa, HEMOBHOJIITHIX.

5. Uepes pedopmu y cdepi rocTuliii B YKpaiHi, B CYyJOBUX Ta MIPABOOXOPOHHUX
opraHax.

PosrnsHemo niesiki aciekTu po3BUTKY IMPaBOBOiI JiepxkaBu y chepi 3abesre-
YEHHsSI Ta 3axUCTy IMpaB [ITeH, CiM’1 NUISIXOM IMIUIEMEHTAIlll MDKHApOIHUX
aKTIB.

VY 1959 pomi I'enepanbna Acam6iess OOH yxBanuna [leknapariito mpaB JuTH-
HU, a yepe3 30 pokiB Ha ii mifcTaBl Oyna po3poOiieHa 1 BIAKpHUTA JJIA HIANUCAHHS
nepxkaBamu KonseHitisg npo npasa qutunu (20.11.1989) (mani nmo tekcty — KIT) [5].

Ha cporogni 10 1mpOro MIDKHApPOJHOIO JOTOBOPY MpUEIHANACS OLIBIIICTh
kpain cBity. KIIJ[ MicTuTh: periiaMeHTaiiiro 0COOMCTHX, MOTITUYHNX, CKOHOMIYHHUX,
COILIIAJIbHUX 1 KYJIbTYPHUX MPaB JUTHHU; MEXaHI3MU KOHTPOJIIO BITHOCHO peaizaiii
noJsiokeHb KOHBEHI111; NOpSAI0K MpHeIHAaHHA Kpaid 10 KoHBeHIii.

OcuosHi npuniunu KIT/I:

— IPUHIIAIT HETUCKPUMIHAIT TUTHHH (CT. 2);

— IPUHINI 3a0€3MeYeHHsT HalKpaluX 1HTepeciB TUTUHH (CT. 3);

— IpUHIKAN 320€3MeYeHHs] Y MaKCUMaJlbHO MOXJIMBIA MIpi BW)XUBaHHA 1
3JI0POBOTO PO3BUTKY JUTHHMU (CT. 6);

— IPUHLIMI YYacTl AUTUHH Y BUPILIEHH] CIPaB, sKl1 ii CTOCyr0Thes (CT. 12);

— cT1. c1. 37 ta 40 KIIJ] npucssiyeni npoOieMaM HOiTe€H, SKi OMUHWINCH Y
KOH(UTIKTI 13 3aKOHOM [5].

3rigno Cr. 37 KIIJI nep>kaBu-ydacHHIl 3000B’s13aH1 3a0€3M€UNTH

1) mo6 >xoaHa MTUTUHA HE MiAjAaBajacs KaTyBaHHSM Ta 1HIIUM >KOPCTOKHUM,
HETIOJACKKAM a00 TMPUHWXKYIOYHM TiIHICTP BHIAM TOBOJDKCHHS YM ITOKApaHHI.
[lomo NIUTUHU HE MOXYTh 3aCTOCOBYBATHCh aHI CMEpPTHA Kapa, aHl JOBIYHE
TIOPEMHE YB’SI3HEHHS, SIK1 HE Tiepe10adaloTh MOKJIMBOCTI 3BIJTbHEHHS;
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2) mo6 xoaHa MUTHHA HE Oysa mo30aBicHa BOJI HE3aKOHHO ab0 CBaBLILHO.
ApemiT, 3aTpUMaHHS YU TIOPEMHE YB S3HEHHS IUTWUHU 3A1MCHIOIOTHCS 3TITHO 13
3aKOHOM Ta BUKOPUCTOBYIOTHCS JIMIIE SIK KpalHIN 3axij] 1 BOPOJOBK HaWKOPOTIIOTO
BIJIMOBITHOTO TIEPIOAY Yacy;

3) TyMaHHE CTaBJeHHS A0 KOXHOI 1M030aBiieHOT BOJII AUTHHH 1 TMOBary o
TiAHOCTI 11 ocoOu 3 ypaxyBaHHAM MOTped ocid ii BiKy. 30kpeMa KOoKHa Mmo30aBiieHa
BOJII JUTHMHA Mae OYTH BIJOKpPEMJICHA BIJ JOPOCIHX, a TaKOXX MAaTH TMPaBO
MIATPUMYBATH 3B S130K 31 CBOEIO CIM €10 Yepe3 JIMCTYBAHHS Ta MOOAYEHHS;

4) mo6 koxHa 1mo30aByieHa BOJII AUTHHA Majla MPAaBO HAa HETaHUUN TOCTYH 110
MPaBOBOI Ta 1HIIOI BIAMOBIIHOT JOMIOMOTH, a TAKOX MPAaBO OCKap>KyBaTH 3aKOHHICTh
1o30aBJieHHs ii BoJi [5].

Bignosigno mo crt. 40 KIIJI, mepkaBu-y4acHMIII BH3HAIOTh IMPABO KOXKHOI
JTUTUHU, siKa repedyBae y KOH(MIIKTI 13 3aKOHOM, Ha Take MOBOJKEHHS, 10 CIPHUSE
PO3BUTKOBI y AUTHUHHU MOYYTTS TAHOCTI Ta 3HAYYIIOCTI, 3MIIHIOE B HIM MOBary /0
npaB JIOJIMHU, CHOpUsA€E 1 peIHTerpaiii Ta BUKOHAHHS HEK KOPUCHOI poJll B CyC-
ninscTBi. KomiTeT minicTpiB Paau €Bponu y nmucromnani 2010 poky yxBanus KepiHi
npuHiunu Kowmitety minictpiB Pagu €Bponu mojo mpaBocyajs, IPY>KHBOTO JI0
JiTeH [6].

Lleli akT miacymyBaB JeKiIbka monepenHix akTiB Paau €Bponu 1070
IOBEHAJIBHOI I0CTHULI, cepell sKuX, 30kpeMa Pexomenpauisa [TAPE (2003) 20 «IIpo
HOBI IIJISIXM pearyBaHHs Ha MPaBOINOPYIICHHS HETOBHOJITHIX Ta pOJib IOBEHAJIBHOI
rocTuItii» [7].

3a cBoeto npupooto KepiBHI NpUHIMNK TPaBOCYAAsl, APY>KHBOTO O AUTHHH,
HaJIeKaTh 70 TaK 3BAHOTO «M’SIKOTO TpaBay, aje, 3BaKalo4yd Ha Te, MO0 YKpaiHa €
KpaiHoto yyacHuuer Paau €Bponu, el akT 3aciyroBye Ha NUWIbHY yBary 3 OOKy K
HAIIOHAJTLHOTO 3aKOHOIABI, TAaK 1 OCIIIHMKIB FOBeHAILHOI rocTrmii [1, c. 52].

3a KepiBHUMM npuHUIUNAMH TPaBOCYIs, APYKHE 10 TUTHHH, — 1I€ CUCTEMA
paBOCY/JIs, sIKa € JOCTYITHOIO JJIs JUTUHH, BIATOBLAHOIO 11 BIKOB1, ONIEPATUBHOIO,
aJIaliTOBAaHOI0 10 MOTped Ta mpaB JUTHHH, TAKOIO, IO TMOBa)ka€ IMpaBa IWTHHH,
BKJIFOYHO 3 IIpaBaMH Ha HaJIekKHY MPOLELYpY, Ha y4acTb y IpOLECi, Ha pO3yMIHHS
mporeayp, Ha IoOBary J0 OCOOHCTOTO Ta CIMEHHOIO KHUTTSA, T1IHOCTI JUTHHU
[1,c.52].1

Ha nepiuie micue TyT NMOCTaBiICHW NPUHLMUII y4acTi AUTHHHU y BUPIIICHHI
CIpaBH, fIKa ii CTOCYETHCS, — OJUH 13 YOTHUPHOX (yHIAMEHTAIbHUX HPHUHIIMIIB
Kounsenmii OOH npo npaBa autunu. [IpuHIUN yyacTi y Mexax OCTHII, APYKHBOI
70 TUTWHU, O3HAYa€ TIPABO IUTHUHU: OyTH MOIH(GOPMOBAHOIO MPO CBOI MpaBa; MaTH
JOCTYT JI0 CYAy; OTpUMATH IOPUAWYHY KOHCYJBTAIlil0 Ta OYyTH BUCIYXaHOI B XOJi
IpOIIECy, 0 SIKOTO TUTHHA 3aimydeHa. llel mMpuHIMI O3HA4Ya€e TaKOoX IMOBAary Jo
TOYKU 30pYy AUTHHH, 3PO3YMUIO, 3 YpaxyBaHHSIM PIBHS ii 3pLIOCTI Ta 3IaTHOCTI
BHCJIOBUTH CBOIO TyMKY [1, c. 52].
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[lpuHuun noTpUMaHHS HaWKpalluX 1HTEpPEeCiB NUTUHU B Mexkax KepiBHuX
MPUHITUIIB TPAKTYEThCS HACTYMHUM dYuHOM. KokHa cmpaBa, 10 sIKOT 3adydeHa
JTUTHHA, Ma€e OyTH OLlIHEHA 3 ypaxyBaHHSAM ii 1HTEpPECiB, MPUUOMY MPHU OILIIHIOBAHHI
1HTEpeCiB AUTHUHU MOMVISIAM Ta JYMKA JUTUHU MailoTh OyTH HAJIEKHUM YHUHOM
BpaxoBaHi [1, c. 52].

CyTHICTh IPUHITUITY TTOBATX J0 T1THOCTI IUTUHHU TIOJISITAE€ B TOMY, IO JIO TITEH
B CHCTEMI IOCTHIII] MalOTh CTaBUTUCA 3 TypOOTOIO, CIIBUYTTSM, YECHO Ta 3 TIOBAroi0
BIIPOJIOBXK OynIb-KO1 TIporeypu abo CIpaBH, 31 CHEIiadbHOK yBarow J0 iXHBOI
ocobucToi cutyarii, 100poOyTy Ta crenudiyHuX MoTped 1 3 MOBaroKw JI0 iXHBOI
Gb13ugHO1 Ta CcUXi4HOT 1iTicHOoCTi [1, ¢. 52].

[HaKIIe KaXKydn, MPaBOCYAJIS, IPYKHE IO TUTUHU, MA€ OJTHAKOBO YBAKHO CTa-
BUTHCS A0 MOTPeO, IHTEPECIB, MOIJISAAIB AUTHHU-IPABONOPYLIHUKA, TUTUHHU-TIOTEP-
MJIOTO, JUTHHU-CBIAKA, B3arajai — 10 Oyab-sIKOi TUTUHHM, IO MOTpPeOye MpaBoOBOi Ta
corianapHoi gqomomord [1, ¢. 52].

BaxxnuBe 3HaueHHsa Mae paTudikalis HU3KH MIKHAPOJIHUX JIOTOBOPIB y cdepi
CIMEMHOro mpaBa, po3pobieHux y pamkax Pagu €Bponu 1 ['aa3zpkoi kKoH(pepeHIli 3
MDKHApOJHOTO NPHBAaTHOrO TMpaBa, IO JIO3BOJSIOTH BUPIIIYBATH MPaKTHYHI
MUTAHHS, SIKI CTOCYIOThCS 3J1MCHEHHS MPaB JIITEeH, PETyJIOITh BITHOCUHU OaTHKIB 1
JITEeH, K MaTepiaiabHi, Tak 1 0coOHCTI. Jleski 3 HUX JOTOBOPIB OyJIM MiAMHCaHI
Ykpainoro e B 2002 — 2003 pokax [8].

Y 2006 poui VYkpainowo Oyno parudikoBaHo KoHBEHIIi0O MpO IUBUIHHO-
MPaBOBl ACMEKTH MIKHAPOAHOTO BUKpajeHHs naited Big 1980 p. (mam — I'aa3pka
KOHBeHIIis) [6]. 9T'aa3bka KOHBEHIIISI CIIPSIMOBaHA Ha 3aXHCT JITEH Bij X HE3aKOH-
HOTO BHBE3CHHs Ta/a00 yTpuMyBaHHA. 3a ii JOMOMOTOI0 CTBOPEHO MPOLEAYpPY IS
3a0€e3MeUYeHHs] TOBEPHEHHS AITEH, SIKUX HE3aKOHHO BUBO3STH ab00 YTPUMYIOTh, J10
KpaiHU MOCTIHHOTO MICLs MTPOKKUBaHHS [§].

Cr. 8 Kongenmii 1980 p. Hamae Oyab-sikiit 0co0i, ycTaHOBI (1HIIIOMY OpraHy),
K1 CTBEPKYIOTh, III0 TUTHHA OyJia BUBE3€HA a00 YTPUMYETHCS 3 TOPYIICHHSIM TpaB
MIKJIyBaHHSI, TIPaBO 3BEPHYTHUCS 3 3asBOIO0 MPO JTOTMOMOTY Yy 3a0e3MeueHHI MOBEp-
HeHHs nuThHHA. Y KOHBEHIIT BXKMBAIOTHCS TOHATTS «IIPABO MIKITyBAHHS» 1 «IIPaBO
JOCTYIY», TIIYMau€HHA IKuX ooMexeHo nuisamMu Konsenuii [9].

Ha Bukonanns 11i€i Konseniii po3po6iaenuii [Topsaox Bukonanas KoHBeHrrii
1980 poky Ha Teputopii YKpaiHu, SKUW 3aTBEP/PKEHO mMocTaHOBOIO KaGiHnery
MinictpiB Ykpainu Big 10.07.2006 Ne 952 B penakuii nocraHoBu KaOinery
MinictpiB Ykpainu Big 25 Oepe3ns 2025 p. Ne 338 (mami — Ilopsmox Ne 952)
[10].

B Vxkpaini 3 metoro peamizaiii Konsenitii 1980 poky chopmyBanack cynoBa
MpaKTUKA: HATPUKIIAI, TPU PO3IJISIIL CIIPaB Cy/Id BPaxXOBYIOTh MO3HIIiI0 BepxoBHOTO
Cyny, Bucnorieny y Ilocranosi Bepxosunoro Cyny no cripasi 344/6604/21 [11].
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3okpema, y Ilocranosi Big 23 Oepe3nst 2023 poky y cmpasi Ne 344/6604/21
BepxoBuuii Cyn 3a3HauuB, IO «OOOB 30K JOBEAECHHS HASBHOCTI MIJICTaB MJIs
BiJIMOBH y moBepHeHH! nuTuHM KouBeHmis 1980 poky mokimamae Ha ocoOy, sKa
BUMHWJIA MPOTUIIPABHE BUBE3E€HHS a00 yTpUMaHHS TUTUHHU (0co0y, sfKa 3amepedye
IPOTHU MOBEPHEHHSI TUTUHH).

J1.B. HemocnacoBa HaroJorrye, 1110 roJIOBHOIO IIHHICTIO ["aa3pK0i KOHBEHIIIT €
T€ 110, BOHA 3aXMILA€ IpaBa AUTUHU Ta il IHTEPECH Ta TapaHTy€ IMpPaBO KOXKHOI
JTUTUHYA Ha HAJICKHI YMOBH KUTTSA [2].

3ybapeBa A.€. akmeHTye, IO CyJOBa MpaKTHKa YKpaiHW IOKa3ye, II0
HAI[IOHATIBHI CYJU €(EeKTUBHO BHKOPHUCTOBYIOTH HOPMHU MIKHAPOIHOTO MPUBATHOTO
IpaBa 100 HKUBUILHO-TIPABOBUX ACTEKTIB MIKHAPOJAHOTO BUKPAIECHHS JITEH, OJHAK
HE 3aBX/IM 3aCTOCOBYIOTHCS MpaBoBI NO3uLil €Bpornelicekoro Cyay 3 mpaB JIFOJIUHU
Ta 3aJIMILAIOTH iX 11032 yBarolo, 110 HEraTUBHO B10Opa)XaeTbcs Ha MPABHIBHOMY
TJIYMau€HHI Ta 3aCTOCYBaHHI MI>KHAPOJIHUX HOpM [3].

3aMIIA€EThCA BIAKPUTUM NMUTAHHS PEAJIbHOIO BUKOHAHHS PIIIEHBb CYIIB PO
MOBEpPHEHHS JITeH A0 KpaiHW mocTiiHOro Micis mpokuBaHHs. [[o6 3abe3neuntu
peaibHe BUKOHAHHS PIIICHHS CyAy, TaKe PIIIEHHS NOBHUHHO MICTUTH 3000B’sI3aHHS
nepesaTH TUTUHY CTATYBayy.

BaxnuBuM € n1oTpuMaHHS MpaB Ta IHTEPECIB AUTUHU, 1100 MOPSAIOK IPUMYCO-
BOI'O BUKOHAHHS PIIIEHb CYAIB MNP0 MOBEPHEHHS AITEH 10 KpaiHW MOCTIHHOTO MiCIs
IpOXUBAHHS HE MOPYIIyBaB IpaBa AUTHUHU, HE 3aBAaBaB LIKOAM ii IICUXOJOTIYHOMY
CTaHy.

Haka3zom MinictepctBa toctuuii Big 24.04.2025 Ne 1124/5 Oyno BHeceHO
3MiHM 10 [HCTpyKuii 3 oprasi3auli NpUMyCcCOBOr0 BUKOHAHHS pilieHs [12]. [HCTpyK-
1ig 3 OpraHizaulii NPUMYCOBOIO BHKOHAHHS pIlIeHb MICTUTh po3ain XXI, axuit
perjiaMeHTy€e TOPSAI0K BUKOHAHHS PIIIEHh PO MOBEPHEHHS TUTHUHU JI0 JEPKABU il
MOCTIHOTO MPOXKUBAHHS BIAMOBIAHO 10 KOHBEHINT PO ITUBUILHO-TIPABOBI aCMEKTH
MDKHAPOHOTO BUKPAJCHHS JIITEH.

3riIHO HOBOBBEJEHD [HCTPYKIIIT y pa3i AKIIO OOp>KHUK HE BUKOHAB PILLICHHS Y
3B’3KYy 3 BIJIMOBOIO JIUTHHU KOHTAKTYBaTHU 31 CTATYBayeM, JEP>KaBHUN BUKOHABELb
B YCTAHOBJICHOMY TOPSAJIKY 3ajy4ya€ MPEJCTAaBHUKIB OPTaHIB OIMIKK Ta MIKIyBaHHS,
excriepTa ado cremniaiicra (MCuxoJora) s BUSBICHHS Ta/a00 MiATBEPIKCHHS MIPH-
YHH TaKOl BiAMOBHU. Y TaKOMY BHUIIAJKy Jep>KaBHUN BUKOHABEI[b MOXE BiIKJIACTH
MIPOBEICHHS] BUKOHABUUX A1 y MOPSAKY, BUBHAUEHOMY cTarTeto 32 3akoHy YKpaiHu
«IIpo BUKOHaBYE MPOBAKEHHS» [4].

3aranbHi NPUHIUIN 100 BUMOTH TEPMIHOBOTO PO3IJISLY clpaB 3a ['aa3bkoro
KOHBEHIII€10, KOJIU IJIMH Yacy MO>K€ MaTW HEMOIPaBHI HACTIAKH JJIsl CTOCYHKIB M1k
JUTUHOIO Ta TUM 13 OaThKIB, XTO 3 HEIO HE MPOXKUBA€E, OyJIM HABENIEHI, CEPE]l THIINX
JUKepell, B piieHHl y copaBl «Binenunk npotu Ykpainu» (Vilenchik v. Ukraine),
3asiBa Ne 21267/14, myukt 53, Big 03 sxoBTHs 2017 poky) [13].
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€Bporneicbkuil cyn 3 mpaB JoIuHU y cripaBl «Coto TpeBiHO mpoTu YKpaiHu»
(BasBa Ne 12498/21) BcTraHOBUB: «24. 3azanom, HeHanedcHe CMABIEHHS OPeAHI8
0epaHcasroi 61aou 00 36€PHEHb 3AS6HUKA NPO OONOMO2Y Y BUKOHAHHI YX8AIU NPO
8CMAHOBNIeHHs epaiky cninkysanus y nepioo 3 05 epyous 2019 poxy - oamu tiozo
nepuio2o 36epHelHs 00 8BUKOHABYOL cayacou - no 29 keimus 2021 poxy (0us. nynkmu
41 20), wo 0yn0 3HAYHUM NepiodoM Yacy, 8Paxo8yIouU, Wo YXeaad CmoCY8aldcs
00CMYNy 3as6HUKA 00 U020 OYHCe MALEHbKOI OUMUHU, NOPYULYBATI0 NPABO 3AS6HUKA
Ha Gxcumms 3axo0ié 3 Memow U020 6033 €OHAHHS 3 OUMUHON MA CYNnepeduno
30008 A3GHHI0 OP2aHI8 0epIHCABHOI 61A0U CHPUAMU MAKOMY 8033 €OHAHHIO (OUS.
3eadane piwenus y cnpasi « Buwmnaxoe npomu Yxpainuy (Vyshnyakov v. Ukraine),
nynkmu 36 i 45-47).

25. Omowce, 6yno nopyuwteno cmammio 8 Koneenyii' y 36 ’s13Ky 3 HeGUKOHAHHAM
yxeanu OpOodrcoHiKiO3escbkoeo pationnozo cyoy 6io 01 aunus 2019 poky.» [14].

Tomy BaxuMBO BHecTH 3MiHM 70 3akoHY «IIpo BHKOHaBYE MPOBAIHKCHHS
II0JI0 BUKOHAHHS PIllIEHb CYJIIB 3 MUTaHb MIXKHAPOJHOTO BUKPAJCHHS IITEH Ta
BCTAaHOBUTHU TIOPSIOK BUKOHAHHSI PIIICHh MPO MOBEPHEHHS JUTHHHU JI0 JEp)KaBH ii
MOCTIHOTO MPOKUBAHHS Ta TIEPEIaHHS TUTUHU CTATYBaTY.

[Ipu 1bOMy, 3QIMINAETHCA AKTyaJIbHUM IWTaHHA, 1100 e MOpSI0K He
MOpYyIIyBaB IpaBa JWTWHU, HE 3aBJlaBaB IIKOAM 1i ICHUXOJIOTIYHOMY CTaHy; y
BUIAJIKY BIJMOBU JUTHMHU KOHTAKTYyBaTH 31 CTATyBadeM IepeadayuTd B 3aKOHI
3aJTly4€HHsI MIPEACTABHUKIB OPraHiB OMIKH Ta MIKJIyBaHHS, eKcrepTa ado cremianicra
(mcuxoJsiora) Ta MOKJIMBICTh BIIKJIaJCHHS MPOBEICHHS BUKOHABYUX 1.

Tomy momayipimioMy JOCHIKEHHIO MiJISITalOTh MUTAaHHS BUKOHAHHS PIIICHb
CyHIiB IPO TOBEPHEHHS IUTHHHU JO JACP)KaBU 11 IMOCTIMHOTO MPOXKUBAHHS, SKIIO
3aJTy4eHHsI IPEACTABHUKIB OPraHiB OMIKH Ta MIKJIyBaHHS, eKcrepTa ado crewianicra
(ncuxonora) He 3MIHUTh BIJHOIIEHHA Ta BIAMOBM JWTHHM KOHTAKTyBaTH 31
CTSITYBaueM.

Kisamosa T.C., boraaprok O.O. po3risialoTh MUTAaHHS BIJIHOCHO MOKJIMBOCT1
3acToCyBaHHs PeriiaMeHTiB 1mo/10 epxkas, gKki He € wieHamu €C, HanmpuKIIa, o0
KOMIIETEHIIIT CYy/IB, — Ta 3a3Ha4ar0Th, 1[0 MPABO3aCTOCOBHA MPaKTUKa €BPONEHCHKO-
ro Cyjay Ha JJaHMM MOMEHT HeE JiaJjia BIJIMOBI/I1 Ha 1€ MUTaHHSA. ABTOPH MOCUJIAIOThHCS
Ha mnoctaHoBy Bemukoi mamatu €CIII y cnpaBi X nporu JlarBii, B sKii
€BpONeNCEKUM CyJI0M OYJI0 JOCHTIKEHO ToJjiokeHHs Pernmamenty bproccens 2
(3 ¢akTiB crnpaBU BUILUIMBAE, 110 JIUTHHA Oyja nepeMilleHa 3 ABCTpaiii, sKa HE €
yieHoMm €C, 1o nepxkaBu-ydacHuili €C — JIaTBii). ABTOpH HArojomyoTh, mo €CCILI
HE 3pOO0WB BHCHOBOK IIOJI0 MOXJIMBOCTI HOTO 3aCTOCYBaHHS A0 JEpKaBH, IO HE €
yieHoM €C — cyJ1 TOBTOPHO /3B OLIIHKY CIIBBIJHOILIEHHIO MOJIOKEHb PeriaMenTy ta
["aa3pkoi Konsenttii [15].

Bucnosku 3 0anoco 0ocnioxceHHs [ nepcnekmusu noOaibWux po3ei0oK y
oanomy Hanpsamky. B po0OOTI MU IOCTIAWIAM MIXKHApOJHI J0roBopH, KoHBeHIii,
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IMIUIEMEHTALllI0 MDKHApOJHUX JIOTOBOPIB B YKpaiHChbKE 3aKOHOJABCTBO Ta
3aMpONOHYBAJIM BAXKJIMBI, HAa Hally JIYMKY, IUISXH PO3BUTKY MPaBOBOI JEpXKaBU,
30KpeMa, y cdepi 3a0e3nedyeHHs Ta 3aXUCTy NpaB JITeH uepe3 NpueHaHHs Y KpaiHu
no KonBeHIiii, ABOCTOPOHHIX Ta 0araTOCTOPOHHIX JIOTOBOPIB; BHU3HAHHS Ta
BUKOHAHHS pIlIEHh 1HO3EMHUX CyAiB Ha miactaBi KonBeHiii, popmyBaHHs Cyn10BOI
PAKTHKH.

Mu npoaHanizyBaau NOPsSI0K BUKOHAHHS PIIIEHb PO TMOBEPHEHHS TUTUHU 0
JepKaBU ii MOCTIMHOTO MPOXKUBaHHSA BIAMOBIAHO 110 KOHBEHINT Mpo HMBIIBHO-
MPABOBI aCMEKTU MIXXHAPOAHOTO BUKPAJACHHS JITEH Ta 3aMpONOHYBaJId BHECTH 3MIHU
no 3akoHy Ykpainu «I[Ipo BHKOHaBu€ NPOBAHKEHHS» IOAO BUKOHAHHS PIlICHB
CyIiB 3 TUTaHb MDKHAPOIHOTO BHUKPAJEHHS MITe Ta BCTAHOBUTU MOPSIOK
BUKOHAHHS pINIEHh TMPO TIOBEPHEHHS JUTHUHU JO JEpXaBU 1 MOCTIHHOTO
MPOKMBAHHS Ta MEpeaHHs JUTHHH CTIATYyBavy.

Jliteparypa

1. Memianist y BiTHOBHOMY MPABOCYJIi 32 yYacCTIO HETIOBHONITHIX: HABYATbHUHN MOCIOHHK/
yknanadi: H. Kpectosebka, K. Ctpuek, I. @egopuu 3a 3ar. pen. O. Kanamnuk.- Kuis: 2024. 142 c.
2. Henocmacosa /[. B. IluBinpHO-paBOBi acleKTH MiKHApoAaHOro BHKpaaeHHS nited. Illepe-
1IeBChKI uynTaHHs: [Ipobiemu muBLIicTHKY B yMoBax mauaemii ta [T : matep. Beeykp. Hayk. koH(D.
(M. Oneca, 10 rpymas 2021 p.) / MOH VYkpainu, HY "OIOA" ; 3a 3ar. pexa.n.10.1H., mpod. €. O. Xa-
putonoBa. Oneca: ®enike, 2021. C. 329-332. 3. 3ybapeBa A.€. PeryntoBaHHs [UBIIbHO-IIPABOBUX
acleKTiB MDKHApOAHOTO BUKpaJeHHs aited B YkpaiHi. FOpuanunuil HaykoBHM eneKTpOHHMH
xypHai, Ne 3/2024. URL: http://www.lsej.org.ua/3_2024/131.pdf. C. 536-541. 4. [Ipo BuUKOHaBYE
npoBapKkeHHs. 3akoH Ykpainu 02.06.2016 p. Ne 1404-VIII URL: https://zakon.rada.gov.ua/laws/ show/
1404-19#Text. 5. Konpenuiss npo mpaBa autunu (20.11.1989) URL: https://zakon.rada.gov.ua/
laws/show/995 021#Text. 6. KepiBHi mpuHLIMIM NPaBOCYAs, APYKHBOI'O 10 JUTHHHU, YXBAJIECHO
Komiterom minicTpiB Pagu €Bponu y nucronaai 2010 poxy. Paga €Bponu, xoBTens 2013 poky/
BingpykoBano B Pani €spomnm. URL: https://rm.coe.int/16804c2188. 7. Recommendation Rec
(2003)20 of the Committee of Ministers to member states concerning new ways of dealing with
juvenile delinquency and the role of juvenile justice (Adopted by the Committee of Ministers on 24
September 2003 at the 853rd meeting of the Ministers’ Deputies). URL: https://search.coe.int/cm#
{%22CoEIdentifier%22:[%2209000016805df0b3%22].%22so0rt%22:[%22CoEValidationDate%20
Descending%22]}. 8. 3aransHa iHopmauis npo [aassky KoHBeHIiI0 Nmpo LUBLIBHO-IPABOBI
acleKTH MDKHAapoJHOro BUKpaaeHHs aitei 1980 poky | Buma mkona ansokatypu HAAY. URL:
https://www.hsa.org.ua/blog/zagalna-informaciia-pro-gaazku-konvenciiu-pro-civilno-pravovi-
aspekti-miznarodnogo-vikradennia-ditei-1980-roku. 9. KonBeH1iisi nmpo HMBUIbHO-PABOBI aCMEKTH
MDbKHapoAHoro BukpaaeHHs nitei Bim 25.10.1980. URL: https://zakon.rada.gov.ua/ laws/show/
995 188#Text. 10. ITopsinok BukonanHs Kousenuii 1980 poky Ha tepurtopii Ykpainu, sikuii 3aT-
BepkeHo noctaHoBoro Kabinery MinictpiB Ykpainu Big 10.07.2006 Ne 952 B penakiii mocraHo-
Bu Kabinery MinictpiB Ykpainu Bix 25 Oepesnst 2025 p. Ne 338. URL: https://zakon.rada.gov.ua/
laws/ show /338-2025-%D0%BF#Text. 11. [TocranoBa BepxoBroro Cyny y crnpasi 344/6604/21.
URL:http://iplex.com.ua/doc.php?regnum=109854954&red=100003bal0e4c1821798eb8b135a6f48f4
d1c8&d=5. 12. Haka3 MinictepctBa FOctuuii Ykpainu Big 02.04.2012 Ne 512/5 «IIpo 3arBepmxeHHs
IHcTpykuii 3 opranizauii npumycoBoro BuKoHaHHsS pimeHb». URL:  https://zakon.rada.gov.ua/



http://www.lsej.org.ua/3_2024/131.pdf.%20С.%20536-541
https://zakon.rada.gov.ua/laws/show/1404-19#Text
https://zakon.rada.gov.ua/laws/show/1404-19#Text
https://zakon.rada.gov.ua/laws/show/995_021#Text
https://zakon.rada.gov.ua/laws/show/995_021#Text
https://rm.coe.int/16804c2188
https://search.coe.int/cm#{%22CoEIdentifier%22:[%2209000016805df0b3%22],%22sort%22:[%22CoEValidationDate%20Descending%22]}
https://search.coe.int/cm#{%22CoEIdentifier%22:[%2209000016805df0b3%22],%22sort%22:[%22CoEValidationDate%20Descending%22]}
https://search.coe.int/cm#{%22CoEIdentifier%22:[%2209000016805df0b3%22],%22sort%22:[%22CoEValidationDate%20Descending%22]}
https://www.hsa.org.ua/blog/zagalna-informaciia-pro-gaazku-konvenciiu-pro-civilno-pravovi-aspekti-miznarodnogo-vikradennia-ditei-1980-roku
https://www.hsa.org.ua/blog/zagalna-informaciia-pro-gaazku-konvenciiu-pro-civilno-pravovi-aspekti-miznarodnogo-vikradennia-ditei-1980-roku
https://zakon.rada.gov.ua/laws/show/995_188#Text
https://zakon.rada.gov.ua/laws/show/995_188#Text
https://zakon.rada.gov.ua/laws/show/338-2025-%D0%BF#Text
https://zakon.rada.gov.ua/laws/show/338-2025-%D0%BF#Text
http://iplex.com.ua/doc.php?regnum=109854954&red=100003ba10e4c1821798eb8b135a6f48f4d1c8&d=5
http://iplex.com.ua/doc.php?regnum=109854954&red=100003ba10e4c1821798eb8b135a6f48f4d1c8&d=5
https://zakon.rada.gov.ua/laws/show/z0489-12#n1679

16 36ipHuUK Haykoeux rpaub XapKieCbK020 HaujioHaibHO20 nedazo2i4Ho20 yHieepcumemy
imeHi I'. C. Ckosopodu «[MPABO». Bunyck 42, 2025 p.

laws/show/z0489-12#n1679. 13. Cnpasa «Binenuuk npotu Ykpainn» (Vilenchik v. Ukraine) (3asBa
Ne 21267/14). Pimenns €Bpomneiicbkoro cyay 3 npas moauau. URL: https://supreme.court.gov.ua/
userfiles/file/Vilenchik.pdf. 14. CnpaBa «Coto TpeBino mpotu Ykpainm» (3asBa Ne 12498/21).
Pimennst €Bponeiickkoro cyay 3 mpaB moauan. URL: https://zakon.rada.gov.ua/laws/ show/
974 j52#Text. 15. Kisanosa T.C., bornaprok O.O. IlpaBoBe peryntoBaHHs TPOTUIIT BUKPATaHHS
JiTell y MDKHApoaHOMY ciMeiiHOMy mpaBi. HaykoBuii BicHHK Yxkroponacekoro HarioHanbHOTO
Vuisepcutery, 2024, Bun. 81. C. 245-250. URL: https://visnyk-juris-uzhnu.com/wp-content/
uploads/ 2024/03/38-2.pdf .

SOME ASPECTS OF THE DEVELOPMENT OF THE RULE OF LAW IN
THE FIELD OF ENSURING AND PROTECTING CHILDREN'S RIGHTS
THROUGH THE IMPLEMENTATION OF INTERNATIONAL
INSTRUMENTS INTO UKRAINIAN LEGISLATION

O. Postryhan, T. Postryhan

Abstract. The article examines the key legal aspects of incorporating international norms
into Ukrainian legislation, specifically the Convention on the Civil Aspects of International Child
Abduction, to implement effective legal protection and defense of children's rights.

The authors analyzed international documents, in particular, the UN Convention on the
Rights of the Child, the Convention on the Civil and Legal Aspects of International Child
Abduction, the Procedure for the Implementation of the 1980 Convention on the Territory of
Ukraine, which was approved by the Resolution of the Cabinet of Ministers of Ukraine dated
10.07.2006 No. 952, PACE Recommendation (2003) 20 "On New Ways of Responding to Juvenile
Delinquency and the Role of Juvenile Justice", and research by scientists on state-legal regulation
of legal protection and protection of children's rights, in particular, on issues of international child
abduction.

The authors have achieved their goal of clarifying certain issues related to the legal
regulation of child protection and the protection of children's rights, particularly in cases of
international child abduction, and have provided recommendations on the application and
implementation of child protection measures. The grounds and procedures for applying the
Convention on the Civil and Legal Aspects of International Child Abduction have been determined
to ensure the implementation of legal protection of children's rights.

The authors analyzed the Instruction on the Organization of Enforcement of Decisions,
approved by the Order of the Ministry of Justice dated 04/02/2012 No. 512/5 and provided
recommendations on amendments to the Law "On Enforcement Proceedings" regarding the
implementation of court decisions on international child abduction, recommended providing a
separate section in the Law, which contains the procedure for the execution of decisions on the
return of a child to the state of his permanent residence in accordance with the Convention on Civil
Legal Aspects of International Child Abduction.

Key words: international child abduction, children's rights, international treaties and
agreements in the field of ensuring children's rights, the Ministry of Justice, the system of
providing free legal aid, ensuring the best interests of the child, child removal.
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