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NMPABOBUU PEXXUM ®OPC-MAXOPY B YMOBAX BOEHHUX OIN:
MOPIBHANBbHO-NPABOBUN AHANI3 IHCTUTYTY VIS MAIOR
Y PUMCbKOMY NMPUBATHOMY MPABI TA HENEPEBOPHOI CUINN
B CYYACHOMY LIUBIIIbHOMY MPABI YKPAIHU

AHoTamiss. MeTor CTaTTi € MPOBEJICHHS MOPIBHUIBHO-TIPABOBOTO aHAJI3y IHCTUTYTY VIS
maior y puUMCbKOMY MPUBATHOMY IpaBi Ta IHCTUTYTY (hOpc-Makopy B LIUBUILHOMY MpaBi YKpaiHu
3 ypaxyBaHHSIM OCOOJIMBOCTEN 3aCTOCYBaHHS B yMOBaxX BOEHHOTO CTaHY, a TaKOX (pOpMyIrOBaHHS
NPUKIAJIHAX PEKOMEHJAIIN JUIs 3aKOHOAaBYOi 1 CyZoBoi1 mpakTuku. OcoOMBYy yBary mpuuaijeHa
INUTAHHSAM €BOJIOIII PO3YMiHHS MOHATTS (HOpPC-Maxopy, HOro JOKTPUHAIBHUM BHUTOKaM Ta 0CO0-
JUBOCTAM 3aCTOCYBaHHsSl Yy IMPaKTHUIl IIMBUIBHOTO IpaBa B MNEpioj] BOEHHOrO cTraHy. Ha ocHOBI
aHaJi3y PUMCBHKUX JDKEpEN Ta CyYaCHUX BITUM3HSHUX JIOCHIKEHb IMOKa3aHo, 0 (yHIaMEHTaIbHUMU
POTHICTh Ta 30BHIIIHIM XapakTep BIJTHOCHO BOJII OOp>KHHMKA B 3000B’s3aHHI. PazoMm 13 TuUM y
Cy4acHUX yMOBaxX MaclITaOHUX BOEHHUX Iiil LI KpuTepii HaOyBarOThb HOBHX pPHUC 1 MOTPeOYyIOTh
YTOYHEHHS y YaCTUHI IHCTUTYLIHHOTO0, 10KA30BOI0 Ta MPOLEAYPHOro 3abe3neueHHs. JocmiakeHo
MaTepiabHO-TIPaBOBI 3aCa/IM PETyJIOBaHHS HETepeOOpHOT CHIH B YKpaiHi, MEXaH13MU 3aCB1TUECHHS
oOctaBuH ¢opc-Maxxopy ToproBo-poOMHCIOBOIO NajaTor YKpaiHH, MpoOIeMH1 MUTAaHHS MiATBEP/-
JKEHHS BOEHHHUX TOJIA y CyIoBUX cropax. Ha OCHOBI aHami3y pUMCBKHX Kepen, MOCHiIKEHb
Cy4yaCHMX HAYKOBI[IB 1 MPAaKTHYHOTO AOCBiYy CYyAiB Ta TOProBO-pOMUCIOBOI ManmaTH YKpaiHH
chopMyITbOBaHi MPOIO3UIIIT 010 YIOCKOHAIEHHS 3aKOHO/IaBCTBA.

KurouoBi cioBa: ¢opc-maxop; HerepebopHa cuiia; vis maior; 3000B’si3aHHS; BOECHHHI
ctaH; ToproBo-mpoMuciIoBa nanara; J0Ka3yBaHH; BIAMOBIIaIbHICTh

IMocranoBka npodJjemu. B ymoBax BeJeHHS BOEHHHX JiH, 0 TPUBAIOTh HA
TepuTopii YKpaiHW, NUTaHHA 3aCTOCYBaHHS 1HCTUTYTY ¢opc-Maxopy HaOyBae
KPUTUYHOTO 3Ha4YeHHs. TpaauiiiiiHi O3HAaKM HemnepeOOpHOI CHJI, YCIaJKOBaHI 3
PUMCBKOTO MPUBATHOTO TIpaBa, — HEMepe10adyBaHiCTh, HEBITBOPOTHICTH 1 30BHIIIHIH
XapakTep — 3AJMINAIOTHCS PEJICBAHTHUMH, OJIHAK TOPAJ] 13 UM BHHHKAE HU3Ka
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NpPaKTUYHUX BUKIWKIB. B mepiry depry, i€ BU3HAUEHHS MEX 3BUIBHEHHS BIJ
BIJIMOBIIAJILHOCTI 3a JIOTOBOPOM, MPOIIEAypa MATBEPKEHHSI 00CTaBUH HEmepeOop-
HOT CHJTH, CTaHJApTH JOKa3yBaHHS, OCOOJMBOCTI BiJIHOCHO TPOIIOBHX 3000B’s3aHb
Ta OOOB’SI3KM IIOAO MOBIJOMJICHHS KOHTpareHta. 3a3HadyeHi MnpoOjieMu YCKIaj-
HIOIOTh 3aCTOCYBaHHS MaTepilaJIbHO-IIPABOBUX HOPM HA MPAKTHUII Ta BUMAararoTh
KOMIUIEKCHOTO HAayKOBOTO OCMHCIEHHS ¥ TMPOMO3UIINA 100 3aKOHOJAaBUOTO
BJIOCKOHAJICHHSI.

Ananiz ocmanuix oocnioxcernv i nyoaikayit. OcTaHHI HAyKOB1 JOCIIKEHHS 3
npoOiemMaTuku  (Gopc-Makopy B YKpPAiHCBKOMY Ta MDKHAPOJAHOMY KOHTEKCTI
3acIayroByloTh Ha JneranbHuid ormsia. M. Credanuyk y crarti «Peculiarities of
Contractual Liability under Martial Law» ananizye K1t040B1 0COOIMBOCTI IOTOBIPHOT
BIJIOBIJTAJIBHOCTI B yMOBaX BOEHHOTO CTaHy, BKa3ylOUd Ha HEOOXIJHICTh
PO3MEKYBaHHSI TOHATH «(OpPC-Maxop» Ta «OOCTaBUHU HENEepeOOpHOI CUIm» 1
BU/JIIJICHHSI OTIEPATUBHUX MPOLIEIYp MIATBEPIKEHHs TakuxX oOcTaBuH [9]. AnankoBa
I. y mpami «Force majeure as grounds for exemption from liability: International
approach and Ukrainian experience» ai0Th MOPIBHSUIBHY KapTUHY MIKHAPOJHUX
NIAXO0AIB 10 KBamigikamii gopc-mMaxopy B YMOBax BIMCBKOBUX KOH(IIIKTIB,
HaroJoOIIy0YM Ha BaXKJIIMBOCTI JI0KA30BOi 0a3uW Ta poil MIKHApPOJHOTO IpaBa y
BinmkoayBaHHi BTpat [10]. AramanoBa H. nocnimkye €KOHOMIYHO-IPABOBY
CTOPOHY 3acTOCyBaHHSI (hOpC-Ma)kopy, MOPIBHIOIOUM €BPOMEHCHKI Ta YKPaiHCHKI
IJIXO0/IM, 30KpeMa MUTaHHS 3BIILHEHHS BiJI €KOHOMIYHOI BiJmoBiganbHOCTI [4]. Ha
MiJICTaBl BKa3aHUX JDKEpel BUAHO, [0 HAyKOBA CIUJIBHOTA aKIICHTY€E yBary He JIUIIe
Ha MaTepiaJibHO-IPABOBUX KpPUTEpIAX, ajleé M Ha NPOUEAYPHUX MEXaHI3Max
IITBEPKCHHS Ta HACIIAKaX U1l 000X CTOPIH JIOTOBOPY.

Mema cmammi: TIpOBEJCHHS MOPIBHAIBLHO-TIPABOBOIO aHAII3y 1HCTUTYTY Vis
maior y puMCbKOMY NPUBATHOMY IIpaBl Ta IHCTUTYTY (POpPC-Maxopy B LIUBUIBHOMY
npaBi YKpaiHU 3 ypaxyBaHHSIM OCOOJIMBOCTEH 3aCTOCYBAaHHS B YMOBaX BOEHHOTO
CTaHy, a TaKoXX (OPMYIIOBAHHS TPUKIATHUX PEKOMEHIAIN Il 3aKOHOAABYOI 1
CYZ0BOI IIPAKTHUKH.

Buknao ocrnoenoco mamepiany Oocnioxcenns. PuMcbke TpUBaTHE MpaBo, Ha
peuenuii sIKOro MmooyJoBaHAa OCHOBAa KOHTHMHEHTAJIbHOI MpPaBOBOi CiM’i, copmy-
JIOBAJO CBOTO 4Yacy IOKTPUHAIBHI 3acaill 1HCTUTYTY, SKUH 3a CBOEK CYTHICTIO
BIJIMOBIJIa€ CyYacCHOMY BH3HAYCHHIO HerepeOopHoi cwin. Jlocmimkyroun Ta
aHAI3yI0YM JpKepesia PUMCBHKOI 3aKOHOTBOpYOCTI, 30kpema Jlurectn KOcTtuniana
(mam — D), ckiiagHO HE TMOMITUTH YIiTKI OPIEHTUPU B ONHUCY Ta PO3MEXKYBaHHI
MIJICTaB 3BUILHEHHS BiJ BIAMOBIJAIBLHOCTI 0COOM — OOp)KHUKA B 3000B’S3aHHI, SIKE
BUKOHAHO HEHAJIeKHUM YMHOM ab0 He BHMKOHAHO B3arajii. Tak, crocTepiraeTbcs
MOCJIIIOBHO TOOYZI0BaHA CHCTEMa KPUTEPIiB, IO JO3BOJISE PO3MEKYBATH 3BUYAITHI
pU3UKHA Ta HaA3BUYalHI OOCTAaBMHHU, SIKI HECYThb B €001 O3HAaKM BIUIMBY 30BHI
BIJIHOCHO BOJi1 OopxHuka. Came 3 Kareropi€el0 BHHM PHUMCBKI 3aKOHOTBOPII
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CIIBBIIHECIIM KOHIEMIi vis maior («cmina bora», «00XKeCTBeHHa CUjay, «HAWBHUINA
cuiay, «HerepeOopHa cuiay) u casus fortuitus (cimyuait). Buna odeBugHa, SKIIO HE
OyJo mepenbdayeHo Te, MO0 MOIJIo OyTH mepeadadeHo TypOoTauBoro JroauHo (D.
9.2.31). HeBuHHUM BBa)Ka€TbCsl TOM, XTO 3HAE, aje HE MOXKE MEPEIIKOJUTH YOMYCh
(D.50.17.50) [1]. KnmacuuHi pUMCBHKi IOPUCTH Ta MPETOPY BU3HABAIIU, IO 0COOa HE
MO’KE€ HECTH BIIIIOBIJAIBHICTH 32 HACIIAKH IOJIHM, SIKI HE 3aJIe’Kald BIiJ 1i BOJi Ta
Oynu 00’€KTHUBHO HEMUHYYMMH. Tak, 30KpeMa, CTOCOBHO 3arubdeni abo MOIIKOIb-
KEHHSI peul, SKy CHagKoeMelb 3000B’S3aHUN TepefaTH 3a PO3MOPSKEHHSIM
3alroBifjauya, Ma€ 3HaYCHHS, AKIIO piv 31 CKJIaay CHaAIIMHU 3aruHe abo i1 He Oyne B
HAsIBHOCTI 3 BUHU CITAJIKOEMIIs, abo 1e BimOyneTbes 6e3 BuHu Takoro (D.30.47.4).
[Tpy 1bOMY HOCTHIAHMKH PUMCBHKOTO 3aKOHOTBOPYOCTI B cHpoOi BU3HAUUTHUCS 3
BIJIMEKYBaHHAM HerepeOopHOi cuiv (VIS maior) BiJl 3BHYAMHOTO BHUIAAKY abo
BJIACHOI He0aI0cTi OOpP)KHUKA BUAUISIOTH JIBa BAXIJIMBUX KpUTepli. 3 0qHOTO OOKY,
e HemnepeadadyBaHICTh (Imprevisum, praevirsus) BCbOT0, IO BIJIOYBa€THCH,
HE3BaKAIOUYM HA HAWMWIBHIIIUN HArJIsA] 1 HAMBUIITYKAHIII 3aMO01KHI 3aX0/IH, SIKUX
TITBKM MO>KHA BUMAaraT Bijl PO3CYJIJIMBO1, 00epexkHOT 0COOM Ha MOMEHT YKJIaJdaHHs
JIOTOBOPY (CyO’€KTUBHUM KPUTEPIiA).

3 iHmoro Ooky, HemepebopHICTh (resistive non potest), TOOTO Mpo Hemepe-
OOpHY CHJTy MOKHA CTBEPKYBATH JIUIIIE TOJ1, KOJIU 30UTOK, 3alOIISTHUN JII€10 TAaKUX
30BHIITHIX MOAIN, K1 SBHO BUXOIATH 3a MEKI THX BHUITQAKOBOCTEH, 3 SKMMH MOXKHA
paxyBaTHCs B KHUTTI (3eMJIETPYCH, NTOBEHI, TTOKEXK1, BUKJIMKAHI yIapoM OJIMCKaBKH,
BTOprueHHsa Bopora (hostus incursus) abo nupariB, T.1) (OOBEKTUBHBIN KpUTEPUIA)
[2,c. 197].

O4eBUIHO, M0 PO3MEXKYBAHHS MIK HENEpeOOpPHOI CHUJIOK 1 3BUYAWHUM
BUIIAJIKOM TMPOBEJCHO CaMe Yepe3 BIACTHBICTh BEIMKOI IHTEHCHUBHOCTI, SIK OIS
BUIIOTO NopsaKy. ONHAK, Y pUMCHKINM MTPaBO3aCTOCOBYIN MPAaKTHIl OyiH 1 Iepiou,
KOJIM Il TEPMIHU BXKHMBAJIWCA SK CHHOHIMH, BUXOJSYU 3 KOHKPETHKH OOCTaBUH
CIIpaBHU 1 KEPYIOUYHUCH MTPArHEHHSM JI0 O1IBII TOBHOTO 1 CIIPABEIJIUBOTO PIIICHHS.

3roioM B KOHTEKCTI pUMCHKOI MPABOBOI JOKTPUHU OYyJIu cPOpMYJIbOBaH1 TpU
OCHOBHI O3HAaKM TaK 3BaHOI BHIIIOI CHJIH, IIIO MOKE 3BUILHATH BiJI BIJITOBITAJILHOCTI:

1) HenepenbavyBaHiCTh MOAIT PU YKIAJACHH] YTO/H;

2) i HEeBIABOPOTHICTh IIPH 3aCTOCYBAaHHI po3yMHUX 3axo/iiB (diligentia);

3) 30BHIIIHIA XapakTep No/ili, TOOTO BIACYTHICTh IPUUMHHOTIO 3B SI3KY 3 A1SIMU
CTOPOHH.

TakuM YMHOM, KOHCTPYKLIS 1HCTUTYTY ViS maior B PUMCbKOMY MPUBAaTHOMY
mpaBl TocTana 30a7aHCOBAaHUM 1HCTPYMEHTOM, 3aCHOBAaHUM Ha TMPHUHIIUII, IO
BUKJIIOYA€E TPOBUHY, II€ JO03BOJIIIO 3a0€3MEUUTH THYUYKICTh 1 CHpaBeUIMBICTh
BUpPILIEHHS! KOHKpeTHUX crnopoB. Came 11 KpuTepii ctaiu (QyHIaMEHTOM st
PO3pOOKH MOAANBIINX €BPONMEHCHKUX KOHLEMLIN (popc-Maxkopy 1 30epiratoTb CBOE
3HAUEHHS MMPU TIIyMa4yeHHI1 Cy4YaCHUX BITYU3HSIHUX HOPM IMBIJIHHOTO TIPaBa.



20 36ipHuUK Haykoeux rpaub XapKieCbKO20 HauioHarnbHO20 nedazo2idyHo20 yHigepcumemy
imeHi I'. C. Ckosopodu «[MPABO». Bunyck 42, 2025 p.

B cyyacHoMy BITYM3HSIHOMY 3aKOHOAABCTBI MaTepialbHO-TIPABOBE PETYTIOBAHHS
MiICTaB 3BUTLHEHHS BiJl BIAMOBIIATLHOCTI MICTUTRCS Yy cTaTTi 617 [{uBiIIBHOTO KOEKCY
VYkpainu (nam - [KY), sika BcTaHOBIIOE, IO 0co0a, sika MOpYIIMa 3000B’sI3aHHS,
3BUIBHAETHCS Bl BIMOBIIATBHOCTI 32 MOPYIICHHS 3000B’sI3aHHS, SIKIIO BOHA JIOBEE,
IO 1I€ MOPYIICHHS CTAlOCs BHACHIJIOK BUIAAKy abo HenepeOopHoi cuu [3]. OmpHak
3BepTae Ha ceOe ymary i crneriaibHa HopMa cT. 625 1KY, sika He 103BosIsI€ 3BUTBHUTH
OOp)KHUKA BiJ BUKOHAHHS TPOIIOBOTO 3000B’SI3aHHS, HABITh SKIIO HEMOKJIHMBICTH
BUKOHaHHA Oyna crnpuurHeHa (opc-maxkopoM. Takuil MiAXiJg CTBOPIOE PUBHMKH IS
Oi3HECy 1 BHMAarae 3acTOCYBaHHS €KOHOMIYHO-TIPABOBUX MexaHi3MiB [4, c. 4].
3acrocyBanHs cr1.617 LIKY nonoBHroerbes Permamentom ToproBo-mpoMHUCIOBOT
najgatd  YKpaiHM 100 3acBiMUeHHS (opc-MakopHHUX 00cTaBUH (0OCTaBHH
HernepebopHoi cwin) (4. 3 c1.14 3akony Ykpainu 'l1Ipo TOproBo-mpoMUCIIOB] MajiaTH B
VYkpaini»), Skdidl BU3HAYa€ MIJICTABH Ta MPOILEAYpPYy OTPUMAaHHSA cepTudikata IMpo
HasBHICTb OOCTaBMH HENepeOOpHOI CHUJIM 1 MEpeslik HeOoOXiTHUX TOKYMEHTIB [5].
BucHoBOK (ceptu(ikar) Mae BaXJIMBE 3HAYEHHs JJIS JJOKA30BOI 0a3u MpH BUPILICHHI
ciopiB. OKpiM HaBeJCHHA TMOHATTS (Popc-Maxkopy (0OCTaBUH HENEepeOOpPHOI CHIIH)
PernameHT OKpecitoe Tpu Ipyly HAlBIIOMIIIMX OOCTABHH, JIisl SIKUX MOYE BBaXKaTHUCS
caMme HerepeOOpHOI0 CHIIO (SIK 3a3HaueHO Yy TeKCTi PernameHTty, iX mepenik He €
BuuepnHUM). Tak, 10 rpynu HenependaueHnX 00CTaBUH, IO BIIOYBAIOTHCS HE3AIEHKHO
BIJl BOJI 1 OaxkaHHA CyO’€KTa 30KpeMa BIJIHECEHI TaKl aKTyallbHI, SIK: 3arpo3a BIliHH,
30poitHNI KOHGIIKT a00 cepio3Ha MOrpo3a TAKOro KOH(QIIIKTY, BKIIOYAIOYH, aJlie HE
OOMEXYIOUHUCh BOPOXKMMH aTakamu, OJIOKagamu, Jii 1HO3€MHOrO0 BOpOTra, 3arajibHa
BIMChKOBA MOOLTI3aIs, BIMCHKOBI [ii, OroJIOIICHA Ta HEOroJiolmieHa BiiHA. [5].
ToproBo-nipomuciioBa naiara YKpaiHu 3anpoBaJidia CreliaJbHIN MEeXaHi3M OrepaTHB-
HOro 3acBigueHHs ¢dopc-MaxopHux o6OctaBuH 3 28.02.2022. Jlns coporieHHs
NPOIEAYpH 3aCBITUYECHHST OMIIiHO OyB ONPUIIOAHEHUN JHUCT TOProBO-MPOMHUCIOBOI
najaTyi YKpaiHu, sSIKuil BU3HAE 1 MIABEPIDKYE, 110 BOEHHI Aii 3 24 mortoro 2022 poky i
0 iX OQIIIAHOrO 3aKiHUEHHS € HaJA3BUYAMHUMH, HEBIABOPOTHUMH MJIs YCIX
3alllKaBJICHUX Cy0’€KTiB B 3000B’SI3aHHSAX, BUKOHAHHS SKUX HACTAJIO 3T1HO 3 YMOBAMU
JIOTOBOPY, KOHTPAKTY, aji€ CTaj0 HEMOXXJIMBUM Y BCTAHOBJICHI CTPOKHM BHACIHIJOK €T
KOHKpeTHOi oOctaBuHU [6, 7]. SIKk 3a3Ha4aeThCs B KIIOYOBHMX BHCHOBKAX CYJIOBOI
IIPAKTUKNA BepXOBHOTrO Cyly, B IOTOYHUX YMOBAaxX TOpProBO-IIPOMHUCIIOBA TAJIaTa HAJAE
3arajgbHUM oDiuiiHUI JTUCT 6€3 1IeHTU(PIKYIOUMX O3HAK KOHKPETHOTO JOrOBOpPY IS
Cy0’€KTIB, SIKHH BOHH MOXKYTh JIOJIaBaTH JO CBOTO TOBIAOMIJICHHS MTPO HEMOXIIMBICTh
BUKOHAHHS 3000B’s13aHHs [8]. [laHuil qUCT HE BUKIIOYAE HEOOXIAHICTb OTPUMAHHS 1
cepTudikaTy, IKAH € JTOKa30M HaCTaHHS 3arajbHOI 00CTaBHHHU (30KpeMa, BIHCHKOBI JTii)
1 MOXKe moyermuTH AoBefeHHs ¢akty. [Ipore, BaxmuBuM € Te, mo ToproBo —
MIPOMHUCJIOBA MajlaTa HE MAa€ MOBHOBAXEHh aBTOMATUYHO 3BUIBHATH OOp)KHHUKA Bif
BIJIOBIAAJILHOCTI, IPUHHATTS TaKUX PIIICHh HAJICKUTh BUKIIOYHO JIO TIOBHOBAXKCHB
cyny. Ceptudikar, B CBOIO 4epry, BBaXKA€ThCS TOMOMDKHHUM JOKAa30M 1 HE YCyBae
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HEOOXITHOCTI JTOBEJICHHSI KOHKPETHOTO MPUYUHHO-HACIIIKOBOTO 3B’ SI3KY AJIs1 KOYKHOTO
KOHKPETHOTO JIOTOBOPY. 3a TaKUX yMOB BHHUKA€ MpoOJIeMa J0Ka3yBaHHs, TOOTO SIKY
JI0Ka30By 0a3y Hapa3i MOKHA BBa)KaTH TOBHOIO Ta JOCTATHHOIO, 10O TMiITBEPIUTH
HasIBHICTB (hOpC-Makopy IIPH BUPIIIEHHI crIopy B cyi [9, ¢ 169].

B ymoBax OoioBux niii 30MpaHHS JOKYMEHTIB 1 CBIIY€Hb YacTO CTa€
HEMOXXJIUBUM. B3arami moBHOMacIiTaOHa BifiHA TOPOKYE HUBKY CIenu(iuHuX
npoOseM MpH 3aCTOCYBaHHI 1HCTUTYTY (hopc-Maxopy. BIUIMB CbOTOMHINIHIX HECHpH-
ATIIMBUX THOKKUX OOCTaBUH Ha BUKOHAaHHS 3000B’A3aHb BXKE HOCHUTh MAacOBUM Ta
CUCTeMHHMI xapakrep. B cBow depry, e YCKJIaIHIOE 1HIMBIAYaTbHUNA MIAXIA A0
BCTAHOBJICHHS TMPUYMHHO-HACTIKOBUX 3B’SI3KIB 32 KOXXHUM TMOPYIIEHUM 3000B’s-
3aHHSIM 3 TIOCHJIAaHHSAM Ha 0OCTaBMHY HerepeOOpHOi cuiu. SIK BiI3HAYAIOTh HAYKOBII,
Takl TPYOHOLII BUMAraroTh MOE€JHAHHS 3arajlbHUX (MPE3yMNTHUBHUX) MIIXOAIB Ta
1HAMBITyanbHOro aokazyBaHHs (10, c. 448). BuHukae koo CKIQIHHUX CHELU(PIYHUX
MIUTaHb, SKI TOTPEOYIOTh BU3HAYCHOCTI I0OJI0 BIIHECEHHS JI0 HACIIIKIB, TTOPOHKEHUX
BIMHOIO, E€KOHOMIYHY KpHU3y (30KpemMa, TinepiH(Isisl, 3HEIIHEHHS HallloHAILHOI
BAJIIOTH), OJIOKYBaHHSI a00 pyWMHOBAHHS €eHEPIeTUYHO1 1H(PACTPYKTYpH, BCTAHOBJICHHS
OKYHNAIIIHOTO PEeXUMY, MAaCOBY MOOUII3ALIIIO MPALIBHUKIB MIAMPUEMCTB pP13HOI (hopMu
BJIACHOCTI, KOJIarcy poOOTH 3a113HUYHOI0 BAHTAKHOTO Ta MACAXKUPCHKOTO TPAHCIIOPTY.
Takum 4MHOM, B Cy4acHIM YKpaiHCBKiil IPaBO3aCTOCOBYIN MPAKTHIIL, 3 OJHOTO OOKY,
OOMOBI [Ili B 3arajlLHOMY CEHCl BU3HAIOTHCA AK MOTEHIIHA 0OCTaBHHA HENEpeOOPHOI
CWIH, ajie, 3 1HIIOrO0 OOKYy, B MeXaX CYyJOBOTO PO3MISYy 3aJIMIIAETHCS HAWBHUIIUN
CTYIHb JJOKA30BOTO KEWCY JUIS 3aXUCTy OOP>KHHUKOM CBO€i MO3MIIi B HEBUKOHAHOMY
a00 HEHAJIC)KHUM YMHOM BHKOHAHOMY 3000B’s3aHHI. B IIbOMy KOHTEKCTI JOpEYHE
MOPIBHSHHS 3 PHUMCHKOI KOHIICTIIIIEI0 VIS maior, J€ 3a HasBHICTIO OOCTaBHHH
«HaWBUIIOI CHWIIM» CyA OyB OPIEHTOBAHWMN HA THYYKY OLIHKY OOCTaBHH y KOKHOMY
KOHKPETHOMY CIIOpi, BUXOJSIYM 3 0OpOi COBICTI Ta CIpPAaBEIUBOCTI. B ykpaiHChKiN
CY/ZIOBIl TpPaKTHUIl B BOEHHUH Tiepion 0e3 (HopManibHOTO JOKYMEHTa HEMOKJIUBO
MIATBEPIAUTH TOW UM 1HIIMH €I1130]] BOEHHUX i, TOOTO OOOB’SI3KOBUM € JOCTaTHii
JIOKa30BUM KEHC Ui OTPUMAaHHS CHPAaBEJIMBOTO CYIOBOTO pIIIeHHA. PuMCbke
3aKOHOJABYE MPABWIO IIOJO0  «BTOPrHEHHsI Bopora» (hostis incursus) 103BOJISUIO
po3rsgaaTi caMe (hakT BeIleHHs BIHHU HAa TEPUTOPIi AK TOCTaTHIO 0OCTaBUHY Vis maior
JUIS TIOPYIIIEHb Oy/b SIKUX 3000B’s13aHb, MOB’SI3aHUX 13 I1i€t0 TepuTopieto. Lei miaxiz €
OUTBIII peaiCTUYHUM 1 BIATIOBITA€ MPHUPOJII TPUBAJIOTO BOEHHOTO KOHGMIKTY. Takuid
NPEe3yMOTUBHUNA (POPC-MAXKOP HA TEPUTOPIAX, 1€ BEAYThCA aKTUBHI 00MOBI [ii, OyB On
aKTYaJIbHUM 1 IOPEUYHUM B Cy4acCHOMY YKpaiHCHKOMY MPaBOBOMY TIOJII.

Bucnosxu. OTtxe, aHali3 1HCTUTYTY HeNepeOOpPHOI CHIIM BiJ MOrO BUTOKIB Y
PUMCBHKOMY TMPUBATHOMY MpaBl J0 CYYacHOIO IPaBO3acCTOCYBaHHA B YKpaiHi B
yMOBaX BIMHHM JI03BOJIE€ CPOPMYITFOBATA HU3KY KIFOYOBUX BUCHOBKIB. JIOIIBHUM 1
CBOEYACHUM MOKE€ CTaTH yHi(iKalis MpoueaypHUX BUMOT HI0JI0 (GOpC-MaxKkopy i
4yac BOEHHOTO CTaHy (TUIIOBUW MEPENiK JOKYMEHTIB, CTPOKIB MOBIJOMJICHHSI KOHT-
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pareHta Ta iH). AKTyaJbHHUM B HEMPOCTUX YMOBaX ChOTOJICHHS € 1 BCTAHOBJICHHS
MO>KJIMBOCTI YaCTKOBOTO 3BUILHEHHS BiJ BIMOBIJAIBHOCTI a00 BIACTPOYKH MO0
BUKOHAHHS TPOIIOBUX 3000B’S13aHb 3a CIEUIATbHUMH MPaBUIIaMU A1 30€peKeHHS
€KOHOMIYHOI CTaOlIbHOCTI 3a PaxXyHOK MIIIMPHUEMHHMIITBA, OCOOJIMBO CEPEIHBOTO 1
Mayoro Oi3Hecy, B yMOBaX BOEHHOTO cTaHy. KopuCHUM ISl CylIOBOTO BHPIIICHHS
CHOpIB CTaB OM Jep>KaBHUN PEECTp KOHKPETHHUX MOXKIMBUX TMOAIM, IO MAaroTh
NMPE3yMNTUBHUANA XapakTep (opc-maxopy (OIokaza MOPTIB, MacoBi eBakyarlii,
3arajibHe 3HUILEHHS 1HPPACTPYKTYpH Ha NIEBHIN TepUTOPIi).

[HCTUTYT VIS maior SK iCTOpUYHA JOKTpHUHA 30epirae BUCOKHN TEOPETUUHUI
MOTEHIIIAJT JUIsI CY4aCHOTO MBLIBLHOTO TpaBa. OIHAK IMIMPOKOMACIITaOH1 BOEHHI Jii
CTBOPIOIOTH HOB1 BUKJIMKH, IKI TOTPEOYIOTh YTOUYHEHHS MPOLEAYPHHUX Ta JOKAa30BUX
CTaHAapTIB. YKpaiHChKE 3aKOHOAABCTBO 3a0e3Meuye MarepialbHO-IIPaBOBY OCHOBY,
ajyie TpaKkTUYHE 3aCTOCYBAHHS BUMAra€ JOJAaTKOBUX PETYIIOBaHb. 3alpOIOHOBaHI
pEeKOMEeHJIallli CIpsMOBaHI MepHI 3a BCe Ha JOCATHEHHs OanaHCy I1HTEpEcCiB
OOpKHHMKA, KpeauTopa 1 CYCHUIbCTBA B yMOBaX, KOJM BUKOHAaHHS 3000B’s3aHb
yCKiIagHeHe abo HEMOXIIMBE Yepe3 00OCTaBHHU BOEHHOTO XapaKTepy.
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LEGAL REGIME OF FORCE MAJEURE IN THE CONTEXT OF MILITARY
ACTION: COMPARATIVE LEGAL ANALYSIS OF THE INSTITUTE OF VIS
MAIOR IN ROMAN PRIVATE LAW AND FORCE MAJEURE IN
CONTEMPORARY CIVIL LAW OF UKRAINE

K. Meshkova

Abstract. The article provides a comprehensive theoretical and practical analysis of the
concept of force majeure, which is examined both in the historical and legal context of Roman law
(vis maior) and in contemporary Ukrainian civil law, taking into account the specifics of martial
law. Particular attention is paid to the evolution of the understanding of the concept of force
majeure, its doctrinal origins, and the specifics of its application in civil law practice during martial
law. Based on an analysis of Roman sources and contemporary research, it is shown that the
fundamental characteristics of force majeure remain: the unpredictability of the event, its
inevitability, and its external nature in relation to the will of the debtor in the obligation. At the
same time, in the current conditions of mass military action, these criteria are taking on new
features and require clarification in terms of institutional, evidentiary, and procedural support. The
study examines the substantive legal basis for regulating force majeure in Ukraine, the mechanisms
for certifying force majeure circumstances by the Ukrainian Chamber of Commerce and Industry,
and problematic issues of confirming military events in court disputes. Based on an analysis of
Roman sources, research by contemporary scholars, and the practical experience of courts and the
Ukrainian Chamber of Commerce and Industry, proposals for improving legislation have been
formulated: first, the need to codify procedural rules for confirming force majeure during martial
law; second, the establishment of a unified set of evidence and a standard form of notification of
the counterparty; third, the introduction of legislative changes regarding the recognition of military
actions as circumstances of a presumptive nature, with simultaneous clarification of the obligation
to prove an individual causal link for specific obligations. Emphasis is placed on combining
general (presumptive) approaches and individual proof, which is particularly important in a period
of systemic and large-scale breaches of obligations caused by war, destruction of infrastructure,
economic crisis, and mass mobilization. The practical significance of the work lies in the creation
of analytical tools for legislators, the judicial system, and the legal community, which allow for
balancing the interests of the debtor, creditor, and society, increasing the efficiency of court
proceedings, and ensuring legal certainty and fairness in civil legal relations in conditions of full-
scale prolonged military action.

Keywords: force majeure; insurmountable force; vis maior; obligations, martial law;
Chamber of Commerce and Industry; evidence; liability



